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Committee  on  the  Judiciary, 

House  of  Representatives, 

Thursday ,  May  2,  1912. 

The  committee  was  called  to  order  at  11.30  a.  m.,  Hon.  Henry  D. 
Clayton  (chairman)  presiding. 

The  Chairman.  This  is  the  day  set  apart  for  the  further  consider¬ 
ation  of  H.  R.  20487,  a  bill  by  Mr.  Brantley,  “To  provide  an  exclu¬ 
sive  remedy  and  compensation  for  accidental  injuries,  resulting  in 
disability  or  death,  to  employees  of  common  carriers  by  railroad 
engaged  in  interstate  or  foreign  commerce,  or  in  the  District  of 
Columbia,  and  for  other  purposes/’  and  the  understanding  on  the 
part  of  the  committee  was  that  Senator  Sutherland,  who  is  the 
author  of  a  similar  bill  which  has  been  introduced  in  the  Senate,  and 
Mr.  Brantley,  who  is  the  author  of  this  bill,  will  be  here  to-day,  both 
of  these  gentlemen  having  been  on  the  commission  that  investigated 
the  subject  matter  in  these  bills,  and  are  therefore  familiar  with  all 
questions  contained  in  these  measures.  I  presume  it  is  the  pleasure 
of  the  committee  at  this  time  to  hear  Judge  Brantley,  and  unless  I 
hear  something  to  the  contrary  I  will  now  invite  Judge  Brantley  to 
make  such  statements  as  he  may  think  proper  on  this  bill. 

STATEMENT  OF  HON.  WILLIAM  0.  BRANTLEY. 

Air.  Brantley.  Air.  Chairman  and  gentlemen  of  the  committee,  I 
have  not  seen  Senator  Sutherland,  and  I  do  not  know  if  he  was 
notified  of  this  meeting. 
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The  Chairman.  I  omitted  to  state  that  I  talked  with  Senator 
Sutherland  over  the  telephone,  and  he  tells  me  that  he  is  engaged 
in  a  Senate  committee  this  morning  and  that  it  is  impossible  for  him 
to  be  here  to-day,  but  that  if  his  presence  is  deemed  necessary  by  the 
committee,  or  by  you,  or  by  me,  that  he  will  confer  with  me  probably 
during  the  day  and  we  can  fix  some  other  time  for  him  to  be  here. 

Mr.  Carlin.  I  would  like  to  ask  you,  Judge  Brantley,  for  my  own 
information  and  for  the  information  of  the  committee,  whether  there 
is  any  opposition  to  this  bill  so  far  as  you  know  from  railroad  employ¬ 
ees.  My  reason  for  asking  is  that  some  gentlemen  from  Texas  advised 
me  that  the  railroad  firemen  are  in  opposition  to  the  hill  and  would 
probably  like  to  be  heard.  They  did  not  expect  that  feature  of  itr 
and  my  information  was  that  all  the  railroad  employees  through  their 
officers  here  were  favoring  this  bill.  Am  I  correct  ? 

Mr.  Brantley.  In  answer  to  the  question  of  Mr.  Carlin,  I  would 
like  to  call  attention  to  a  situation  some  of  the  gentlemen  who  have 
not  kept  up  with  this  matter  may  not  understand.  It  would  naturally 
seem  that  a  piece  of  legislation  affecting  1,700,000  employees  and 
billions  of  dollars  in  value  of  property  would  bring  before  the  com¬ 
mittee  the  contending  forces  of  employer  and  employee,  and  the 
absence  here  of  that  kind  of  contention  is  possibly  not  understood  by 
some  of  the  gentlemen,  who,  as  I  said,  have  not  kept  up  with  this 
matter.  The  explanation  of  the  present  situation  is  that  the  conten¬ 
tion  between  employer  and  employee  over  this  legislation  was  had 
and  was  fought  out  before  the  commission.  We  had  the  railroad  rep¬ 
resentatives  and  their  employees  before  us  in  great  numbers,  and  the 
bill  we  finally  reported  is  the  bill  that  practically  and  substantially 
both  sides  agreed  to  accept.  And  now,  Mr.  Chairman,  in  further 
answer  to  Mr.  Carlin,  I  would  say,  for  instance,  that  Mr.  Garretson, 
the  chief  of  the  Order  of  Railroad  Conductors ;  Mr.  Lee,  the  chief  of 
the  Order  of  Railway  Trainmen;  Mr.  Stone,  the  chief  of  the  Order  of 
Locomotive  Engineers,  are  in  favor  of  this  bill.  The  only  chief  of  any 
railroad  labor  organization  who  has  expressed  an  antagonism  to  this 
bill  at  all  is  Mr.  Carter,  the  head  of  the  Order  of  Firemen,  and  this  com¬ 
mittee  recalls  the  fact  when  this  bill  was  taken  up  before  the  com¬ 
mittee  heretofore  that  Mr.  Dixon,  general  counsel  for  the  firemen  and 
the  personal  representative  of  Mr.  Carter,  announced  to  this  committee 
that  he  was  authorized  to  say  by  Mr.  Carter  that  he  had  decided  to  be 
neutral  in  this  fight  and  to  no  longer  oppose  the  bill.  So  there  is  no 
opposition  among  the  representatives  of  any  labor  organizations. 

Mr.  Webb.  The  legislative  representative  of  all  these  orders  in 
North  Carolina  is  very  bitterly  opposed  to  the  bill  and  has  written 
me  and  all  the  Representatives,  and  I  understood  that  he  said  that 
he  would  give  up  his  card  in  the  organization  rather  than  not  oppose 
this  bill. 

Mr.  Brantley.  I  do  not  mean  to  say  that  there  is  no  case  of  indi¬ 
vidual  opposition  to  this  bill  among  employees,  but  such  opposition 
as  has  developed  since  the  bill  was  reported  has  been  confined,  so  far 
as  the  information  of  tbe  commission  goes,  to  certain  parts  of  North 
Carolina,  Georgia,  and  Texas.  Now,  in  all  the  other  sections  of  the 
country  the  local  lodges  of  these  employees’  organizations  are,  as  a 
rule,  enthusiastically  in  favor  of  this  bill.  Mr.  Wills,  the  legislative 
representative  of  the  conductors,  trainmen,  and  engineers,  who  was 
set  apart  by  these  organizations  to  study  this  question  of  compensa- 
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tion  at  road,  is  in  favor  of  this  legislation;  and  a  representative  of 
organized  labor,  a  member  of  the  Order  of  Railway  Trainmen,  Mr. 
Cease,  was  a  member  of  the  commission  and  helped  draw  this  bill, 
and  agreed  to  the  schedule  of  compensation. 

Mr.  Rucker.  Your  statement  a  moment  ago  was  a  little  broader 
than  I  think  you  intended  to  make  it  with  reference  to  the  attitude 
of  the  local  organizations.  Recently  I  had  a  letter  from  the  chair¬ 
man  or  officer  in  charge  of  the  Order  of  Railway  Conductors  in  one 
place  in  my  district,  and  he  telegraphed,  expressing  great  opposition 
to  the  bill.  In  his  case,  however,  I  received  a  letter  from  him  saying 
he  had  reconsidered  it  and  went  on  to  say  he  was  heartily  in  favor 
of  the  bill.  About  the  same  time  I  received  a  telegram  from  the 
railway  conductors’  organization  of  Brookfield,  Mo.,  expressing  oppo¬ 
sition  to  the  bill. 

Mr.  Brantley.  I  have  no  doubt  that  here  and  there  are  individ¬ 
uals  who  have  expressed  and  will  express  opposition  to  the  bill.  It 
would  be  impossible  for  a  bill  so  momentous  as  this  bill  is,  and  affecting 
so  fundamentally  the  relations  between  employer  and  employee 
engaged  in  interstate  commerce,  to  go  through  without  friction  of 
some  sort.  In  the  main  this  bill  is  really  the  result  of  the  efforts  of 
labor  organizations.  The  commission,  of  which  I  was  a  member,  was 
as  this  committee  knows  created  largely  as  the  result  of  the  efforts  of 
labor  organizations  to  have  it  created,  and  there  was  never  a  meeting 
of  our  commission  at  which  organized  labor  was  not  represented,  and 
every  detail  of  the  bill  fought  out.  We  had  before  the  commission 
all  these  labor  representatives.  In  the  beginning  some  were  very 
antagonistic  to  the  whole  proposition.  I  recall,  for  instance,  that 
Mr.  Garretson,  head  of  the  railway  conductors,  when  he  first  appeared 
before  our  commission  was  antagonistic  to  the  proposition,  but  he 
became  an  enthusiastic  convert  as  he  more  fully  understood  and  com¬ 
prehended  what  the  bill  sought  to  do,  and  I  have  a  suspicion  that  in 
the  main  those  members  of  labor  organizations  to-day,  who  are  mani¬ 
festing  opposition  to  this  legislation,  are  doing  so  really  through  a 
failure  to  thoroughly  understand  and  comprehend  just  what  the  pro¬ 
posed  legislation  is. 

Mr.  Floyd.  Do  you  not  suppose  a  great  many  of  them  are  really 
supporting  it  because  they  fail  to  understand  the  far-reaching  effect 
of  it  ? 

Mr.  Brantley.  That  would  not  be  true  as  to  the  representatives 
who  appeared  before  our  commission. 

Mr.  Floyd.  So  far  as  the  leaders  are  concerned,  I  could  see  that 
could  not  be  true;  but  could  it  not  be  true  as  to  the  great  body  of 
workingmen  ? 

Mr.  Brantley.  I  do  not  think  so. 

Mr.  Floyd.  Would  not  the  effect  of  this  legislation  be  to  virtually 
repeal  the  remedies  under  the  employers’  liability  act  ? 

Mr.  Brantley.  It  does  repeal  them. 

Mr.  Floyd.  Do  you  not  think  it  unwise  to  do  that  so  recently 
after  the  law  was  established  ? 

Mr.  Brantley.  Not  at  all.  I  think  it  is  very  wise.  I  personally 
regard  this  legislation  as  not  only  fundamentally  sound  as  a  legal 
proposition,  but  fundamentally  sound  as  an  economic  proposition. 

Mr.  Floyd.  Is  it  not  a  fact  that  the  labor  organizations  through¬ 
out  the  country,  and  without  exception,  supported  the  efforts  of 
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legislation  to  secure  the  employers’  liability  act  as  it  is  now  upon  the 
statute  books  % 

Mr.  Bkantley.  Undoubtedly.  And  it  is  also  true  that  convention 
after  convention  of  labor  organizations  for  the  past  several  years,  by 
resolution,  has  demanded  compensation  legislation.  They  have  been 
progressive,  and  in  the  year  1911  there  were  10  or  11  States  of  this 
Union  that  adopted  the  compensation  principle  and  enacted  com¬ 
pensation  laws,  and  there  is  not  to-day  a  civilized  country  in  the 
world  that  has  not  adopted  this  principle.  We  are  behind  the  times 
in  this  respect,  but  labor  has  been  awake.  They  have  been  demand¬ 
ing  this  legislation  for  years.  Surely  they  know  what  they  are 
demanding.  They  have  gone  to  the  expense  of  sending  their  own 
representatives  to  Europe  to  study  compensation  principles  abroad, 
and  every  one  who  has  gone  has  come  back  enthusiastically  in  favor 
of  compensation  legislation. 

Mr.  Carlin.  Judge,  I  apologize  to  you  for  having  diverted  your 
argument.  My  object  in  asking  the  question  was  to  get  before  the 
committee  the  very  fact  that  you  have  stated.  I  knew  there  existed 
in  the  minds  of  some  of  the  committee  the  impression  that  labor  was 
opposed  to  this  legislation,  and  I  had  been  of  the  impression  that  the 
facts  as  you  stated  them  were  correct,  that  labor  was  fully  represented 
before  the  commission  through  all  of  its  legal  and  other  departments, 
and  that  they  agreed  on  this  bill,  and  this  is  the  bill  they  are  anxious 
to  adopt. 

Mr.  Webb.  In  that  connection,  I  am  informed  that  universally  the 
firemen  and  conductors  and  other  employees  of  railroads  are  opposed 
very  bitterly  to  this  bill,  and  they  are  praying  this  committee  and 
this  Congress  to  let  the  bill  go  over  until  the  fall,  and  in  the  meantime 
let  them  have  their  national  conventions,  and  if  the  membership,  as 
a  body,  passes  favorably  upon  it  they  will  withdraw  their  opposition. 
They  contend  while  this  doctrine  has  been  indorsed  by  the  national 
convention,  this  bill  never  has,  that  this  bill  is  the  product  or  the 
result  of  the  action  of  about  11  of  their  representatives,  and  they 
ought  not  at  this  time  to  be  bound  until  they  have  a  national  meeting, 
and  it  would  relieve  the  embarrassment  of  the  Members  from  North 
Carolina  very  much  if  this  bill  could  go  over  until  fall,  and  then 
perhaps  we  could  support  it  unanimously. 

Mr.  Brantley.  I  would  like  to  say  right  there  in  connection  with 
what  Mr.  Webb  states,  that  this  committee  set  a  day  to  hear  from  the 
railroad  employees  who  were  said  to  be  opposed  to  this  legislation, 
and  at  the  request  of  these  employees  the  date  of  the  hearing  was 
postponed  for  a  week  or  10  days  so  as  to  give  them  ample  time  to 
notify  all  who  were  opposed  and  let  them  be  present.  The  day  arrived 
and  there  were  some  10  or  12  present,  and  this  committee  will  recall 
that  only  one  of  them  had  anything  to  say  to  this  committee,  and  all 
he  said  was  that  he  would  like  the  consideration  of  the  bill  to  be  post¬ 
poned.  The  committee  will  recall  that  I  suggested  to  him  that  it 
might  be  possible  the  committee  would  not  postpone  such  considera¬ 
tion  and  that  we  would  be  glad  to  have  the  benefit  of  his  specific 
objections  to  the  bill  so  that  we  could  consider  them;  that  so  far  as 
the  commission  was  concerned  it  only  wanted  as  perfect  a  bill  as. 
could  be  drawn.  But  this  party  had  no  suggestions  to  offer. 

Mr.  Webb.  On  that  day  one  of  the  legislative  representatives  was.  i 
present,  and  I  understood  he  said  if  he  came  here  and  opposed  this 


EMPLOYEES 9  LIABILITY  AND  WORKMEN  *S  COMPENSATION.  7 

bill  he  would  surrender  his  card  before  he  did  it,  and  he  did  not  appear, 
and  that  since  that  time  he  is  willing  to  give  up  his  card.  Did  not 
these  delegations  from  these  two  or  three  States  meet  the  commission 
on  the  day  before  the  hearing  here,  and  did  not  they  discuss  with  the 
committee  their  objections,  and  that  on  the  following  morning  when 
this  committee  met  they  came  up  ostensibly  to  appear  before  this 
committee,  but  the  objections  were  not  thrashed  out  ? 

Mr.  Brantley.  That  is  true.  We  thrashed  out  the  matter  the  day 
before  they  were  to  appear  here,  and  we  found  that  many  of  the 
objections  they  urged  were  utterly  unfounded;  that  they  were  based 
on  misunderstandings  and  misconceptions  of  what  was  in  the  bill,  and 
we  supposed  that  their  objections  in  the  main  had  disappeared.  There 
has  been — if  you  will  permit  me  to  make  a  personal  statement — con¬ 
siderable  misrepresentation  made  by  certain  parties  in  opposition  to 
this  bill.  They  have  been  made  from  my  State,  Georgia;  they  have 
been  sent  to  North  Carolina,  sent  to  Texas,  and  elsewhere  to  labor 
organizations  in  the  South,  in  an  effort  to  create  a  prejudice  against 
this  bill.  I  did  not  know  until  last  Saturday  that  one  of  the  parties 
writing  these  letters  went  so  far  in  his  misrepresentations — I  never 
saw  the  letter  until  last  Saturday — but  he  went  so  far  in  that  letter  as 
to  assert  three  or  four  different  times  that  one  of  the  members  of  this 
commission,  to  wit,  myself,  was  one  of  the  general  counsel  of  the 
Atlantic  Coast  Line  Railroad  Co.  Now,  that  statement  was  made  to 
prejudice  the  employee  against  the  work  of  this  commission.  It  was 
a  deliberate  misrepresentation  conceived  in  the  mind  of  the  man  who 
wrote  the  letter — possibly  in  the  mind  of  some  man  who  informed 
him.  I  never  represented  the  Atlantic  Coast  Line  in  my  life,  nor  had 
any  connection  with  it,  or  with  any  other  railroad  during  my  service 
here  of  16  years.  Such  misrepresentation,  however,  has  been  the 
method  pursued  to  get  some  of  these  gentlemen  in  North  Carolina  and 
elsewhere  to  ally  themselves  against  this  legislation.  Now,  I  make 
no  charge  against  any  man  who  opposes  this  bill.  I  can  understand 
how  men  can  be  thoroughly  honest  in  opposition  to  it,  either  through 
their  misunderstanding  of  it  or  in  their  belief  that  negligence  liability 
is  preferable  to  the  compensation  principle.  But  I  do  know  that  I 
have  been  informed  from  time  to  time  by  men  high  up  in  labor 
circles  that  unfortunately  in  all  their  organizations  there  are  more  or 
less  railroad  employees  who  maintain  connections  of  one  kind  or 
another  with  law  firms  engaged  in  the  business  of  bringing  personal- 
injury  suits,  and  that  these  employees  bring  business  to  the  law  firms 
with  which  they  are  associated  and  are  interested  to  some  extent  in 
the  recoveries.  So  that  it  is  barely  possible  that  some  of  these  gen¬ 
tlemen  have  been  personally  interested  in  this  way  in  the  effort  to 
create  a  sentiment  against  this  kind  of  legislation. 

Mr.  Thomas.  I  see  that  section  9  of  this  bill  provides:  “That  it 
shall  be  competent  for  any  employer  subject  to  the  provisions  of  this 
act  and  his  employees  to  organize  and  constitute,  in  such  manner  as 
they  may  determine,  a  committee  or  committees  for  the  purpose  of 
settling  disputes  and  awarding  compensation  under  and  in  accord¬ 
ance  with  the  limitations  as  to  the  amount  and  time  prescribed  in  this 
act;  and  it  shall  thereupon  be  the  duty  of  the  employer  to  file  a  written 
notice  with  the  adjuster  or  adjusters  having  jurisdiction  within  the 
territory  for  which  said  committee  is  constituted,  giving  the  names 
and  post-office  addresses  of  the  members  of  the  committee  or  com- 


8  EMPLOYERS 9  LIABILITY  AND  WORKMEN  *S  COMPENSATION. 


mittees,”  etc.  As  I  understand  the  provisions  of  this  act,  it  first  pro¬ 
vides  that  the  employer  and  the  employee  may  agree  upon  the  com¬ 
mittee  to  fix  the  compensation.  Is  that  correct  ?  And  if  they  agree 
and  that  is  accepted  by  the  employee,  that  is  final. 

Mr.  Brantley.  Yes. 

Mr.  Thomas.  If  it  is  not  accepted,  or  they  can  not  agree,  then  it  is 
placed  before  an  adjuster? 

Mr.  Brantley.  Yes. 

Mr.  Thomas.  And,  then,  under  this  bill  is  it  the  duty  and  business 
of  that  adjuster  to  fix  the  amount  of  compensation? 

Mr.  Brantley.  Under  the  law.  He  can  neither  fix  it  above  or 
below  the  amount  fixed  in  the  law. 

Mr.  Thomas  I  say,  the  law. 

Mr.  Brantley.  Yes. 

Mr.  Thomas.  That  is,  if  the  committee  does  not  agree,  then  an 
appeal  is  taken  to  this  adjuster,  and  he  alone  fixes  the  compensation. 

Mr.  Brantley.  With  the  right  of  appeal  from  him  to  the  court  and 
jury. 

Mr.  Thomas.  To  what  court  ? 

Mr.  Brantley.  The  Federal  court.  These  adjusters  are  appointed 
by  the  federal  courts. 

Mr.  Floyd.  I  would  like  to  ask  you  this  question:  This  is  compul¬ 
sory? 

Mr.  Brantley.  Yes. 

Mr.  Floyd.  Both  as  to  the  employee  and  the  railroad  company? 

Mr.  Brantley.  Yes. 

Mr.  Floyd.  And  you  concede  the  effect  of  the  legislation  is  to 
repeal  the  employers’  liability  act  that  laboring  men  worked  for  for 
years  ? 

Mr.  Brantley.  Yes. 

Mr.  Floyd.  Is  there  any  objection  to  making  this  bill  compulsory 
only  on  the  condition  that  if  the  injured  employee  desires  to  put  him¬ 
self  within  the  provisions  of  it  and  for  leaving  any  employee  who  did 
not  desire  to  put  himself  under  the  provisions  of  this  act  to  have 
recourse  to  his  remedies  under  the  existing  law  and  leave  the  em¬ 
ployers  ’  liability  act  as  it  is  ? 

Mr.  Brantley.  I  think  the  objection  to  such  a  course  is  funda¬ 
mental.  I  think  it  is  useless  to  enact  this  legislation  if  we  are  going  to 
let  the  liability  law  stand.  But  that  question  and  the  question  of  Mr. 
Thomas  rather  anticipates  what  I  wanted  to  say  to  the  committee. 
However,  I  desire  to  answer  specifically  your  suggestion  because  it 
was  thoroughly  considered  by  our  commission. 

Mr.  Floyd.  I  would  like  to  hear  you  on  it.  I  simply  asked  for 
information. 

Mr.  Brantley.  I  will  answer  your  question  now.  In  the  first 
place,  to  make  the  law  elective  and  leave  standing  the  present  liability 
law  would  do  what?  It  would  say  to  the  railroads  of  this  country 
that  wherever  you  are  negligent  or  negligence  can  be  proven  on  the 
part  of  any  of  your  employees,  no  matter  how  careful  you  may  have 
in  the  selection  and  government  of  these  employees,  if  any  of  them 
are  negligent  and  an  injury  results,  the  law  will  authorize  a  jury  to 
mulct  you  in  any  damages  they  may  see  proper;  and  then,  if  it  be  a 
fact  that  you  have  been  careful  in  the  selection  of  your  employees, 
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and  your  employees  have  been  guilty  of  no  negligence  whatever  and 
no  negligence  exists,  then  we  will  further  mulct  you  by  the  compen¬ 
sation  law.  I  do  not  think  that  any  fair  and  just  man  could  stand 
for  that  proposition.  It  is  true  that  some  of  the  States,  in  their  effort 
to  maintain  the  constitutionality  of  their  legislation,  have  left  the 
laws  elective,  but  they  have  done  it  in  a  way  that  makes  compensa¬ 
tion  compulsory,  because  they  abolish  to  the  employer  all  defenses  if 
lie  does  not  accept  the  system,  and  they  practically  abolish  the  right 
of  action  to  the  employee  if  he  does  not  accept  it ;  so  that  it  is  elec¬ 
tive  in  name  only — it  is  compulsory,  as  matter  of  fact. 

Mr.  Carlin.  If  the  suggestion  of  Mr.  Floyd  is  written  in  the  stat¬ 
ute,  the  effect  would  mean  that  the  employee  would  have  to  option  to 
take  either  under  the  act  or  by  litigation.  That  would  validate  a 
contract  made  and  allow  him  to  exercise  that  option  when  the  employ¬ 
ment  began.  So  there  would  be  no  benefit  to  the  employees. 

Mr.  Floyd.  My  suggestion  was  this:  To  make  a  provision  that  the 
injured  employee  within  a  certain  time  should  file  a  statement  that 
he  desired  to  claim  his  damages  under  this  compensation  act  and  that 
he  relinquished  all  claims  under  this  general  law;  but  if  he  failed  to  do 
that  within  a  certain  time  leave  to  him  the  remedies  he  now  has  under 
existing  law  and  leave  that  at  his  option. 

Mr.  Carlin.  You  mean  before  injury,  or  after  injury? 

Mr.  Floyd.  After  injury,  of  course. 

Mr.  Brantley.  And  let  him  take  either  remedy  he  chooses  ? 

Mr.  Floyd.  I  would  not  allow  him  to  take  both.  If  he  files  a  state¬ 
ment  that  he  desires  compensation  under  this,  then  I  would  exclude 
him  from  court.  But  if  he  desires  to  exercise  the  option  and  desires 
to  take  his  chances  to  recover  before  the  court  under  existing  law, 
leave  him  that  option  and  give  the  laboring  man  the  option  between 
the  two  remedies.  It  seems  to  me  for  loss  of  life,  for  instance,  that  is 
a  very  meager  compensation. 

Mr.  Thomas.  What  is  the  compensation  for  loss  of  life  ? 

Mr.  Brantley.  Forty-eight  hundred  dollars  is  the  maximum. 

Mr.  Floyd.  You  have  an  elective  provision  in  vour  bill,  the  one 
that  Mr.  Thomas  called  your  attention  to  in  which  they  can  enter  into 
an  agreement. 

Mr.  Brantley.  Not  at  all.  The  provision  that  Mr.  Thomas 
referred  to  relates  solely  to  one  of  the  provisions  in  the  bill  inserted 
by  the  commission  for  the  purpose  of  avoiding  as  far  as  possible  liti¬ 
gation  under  the  law. 

Mr.  Floyd.  I  understand.  I  think  the  provision  that  Mr.  Thomas 
read  was  this,  that  the  employer  and  the  employee  may  enter  into 
an  arrangement  whereby  they  can  adjust  it  independently  of  this, 
but  they  can  not  get  any  more  than  is  provided  in  this  bill. 

Mr.  Brantley.  You  misunderstand  it  entirely,  if  you  will  permit 
me  to  state  what  it  does  mean.  The  law  provides  a  certain  schedule 
of  compensation,  a  maximum  and  minimum.  T  heoretically,  if  the 
man  is  injured  he  gets  50  per  cent  of  his  wages  within  certain  limits, 
maximum  and  minimum.  If  this  bill  goes  into  effect  it  will  allow  a 
man,  when  he  is  injured,  to  agree  with  the  railroad  under  the  terms 
of  the  law  as  to  the  amount  of  compensation  he  shall  receive  and  the 
length  of  time  he  shall  receive  it,  and  they  can  put  that  agreement  in 
writing  and  never  go  beyond  that.  If  they  fail  to  agree  as  to  the 
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extent  of  the  man’s  injuries — and  that  is  all  they  can  fail  to  agree 
about — because  the  amount  of  compensation  is  fixed  under  the  law — - 
if  they  can  not  agree  as  to  how  long  the  man  is  going  to  be  laid  off  and 
as  to  the  class  he  comes  in,  then  the  men  and  the  railroads,  if  they 
wish  to,  can  submit  their  differences  to  this  arbitration  board,  and  if 
the  board  can  reach  an  agreement  the  injury  and  the  length  of  time 
the  injured  man  is  to  receive  compensation  are  fixed.  If  the  board 
can  not  reach  an  agreement,  then  without  reference  to  the  board  the 
injured  man  takes  his  case  before  an  adjuster.  It  is  the  purpose  of  the 
compensation  law  throughout,  and  in  these  provisions  to  furnish 
every  possible  opportunity  to  avoid  any  appeal  to  the  courts  in  order 
to  adjust  the  compensation  authorized  under  the  law  in  as  simple 
a  manner  as  possible. 

Now,  Mr.  Chairman,  replying  further  to  the  suggestion  to  making 
the  law  elective.  If  you  leave  the  present  liability  law  stand,  then 
all  the  enormous  waste  resulting  from  the  present  system  of  negli¬ 
gence  liability  continues.  One  of  the  fundamental  purposes  of  com¬ 
pensation  legislation  is  to  get  away  from  this  great  economic  waste. 
All  railroads  to-day  under  the  negligence  liability  system  are  mulcted 
in  some  cases  in  very  large  amounts,  but  a  very  large  proportion  of 
that  amount  goes  to  waste.  It  does  not  go  to  the  man  injured.  It 
is  spent  in  lawyers’  fees,  in  the  time  of  witnesses  attending  court, 
expended  in  one  way  and  another,  and  although  the  railroads  pay  it, 
it  does  not  go  to  the  men  who  are  entitled  to  it.  One  of  the  funda¬ 
mental  purposes  of  compensation  legislation  is  to  get  away  from 
negligence  liability  and  let  the  money  now  going  to  waste  go  into  the 
pockets  of  the  men  or  their  dependents  who  have  been  injured  or 
killed.  If  you  let  the  present  system  stand  you  accomplish  nothing 
except  to  say  to  the  railroads  “If  you  are  negligent  we  will  mulct  you 
in  the  discretion  of  the  jury,  and  if  you  are  not  negligent  we  will 
mulct  you  anyhow.”  That  would  be  the  only  effect.  If  the  law  is 
made  elective  in  form,  the  friction  between  enployer  and  employee 
that  we  are  seeking  to  get  away  from  continues,  for  the  moment  a 
man  is  hurt  the  damage  suit  lawyer  will  be  on  him,  telling  him  he  has 
a  case  for  damages,  and  not  to  accept  anything  under  the  compensa¬ 
tion  law.  The  railroad  will  be  compelled  to  maintain  its  great  staff 
of  lawyers  to  defend  itself  in  these  suits,  and  the  friction  and  contests 
between  employer  and  employee  will  go  on  indefinitely,  and  we  will 
have  accomplished  nothing  by  the  legislation.  In  England  where  the 
law  is  elective  in  form  nobody  pursues  the  negligence  liability,  because 
there,  as  in  the  various  States  of  the  Union,  as  I  said  a  while  ago, 
while  there  is  election  in  theory,  compensation  is  practically  made 
.compulsory,  because  the  law  takes  away  rights  of  action  from  the 
one  and  defenses  from  the  other  if  the  compensation  principle  is  not 
accepted.  And  if  you  have  studied  the  history  of  these  laws  as  they 
have  been  evolved  in  different  State  legislatures,  you  will  have  found 
that  the  only  reason  they  have  been  made  elective  to  the  extent  they 
have  been  has  been  to  try  to  save  the  constitutionality,  as  they 
thought,  of  the  law  because  the  court  of  appeals  in  New  York  held 
the  law  there  to  be  unconstitutional. 

Mr.  Littleton.  On  that  ground? 

Mr.  Brantley.  Yes.  I  think  we  had  better  stop  and  have  no 
compensation  legislation  whatever  than  make  the  law  elective,  for  in 
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that  case  we  would  gain  nothing  except  to  add  an  injustice  to  the- 
railroads. 

Mr.  Floyd.  Do  you  not  add  to  the  injustice  of  the  employees  if  you 
deny  the  remedy  they  have  ? 

Mr.  Brantley.  Absolutely  not. 

Mr.  Floyd.  You  think,  then,  a  man’s  life  is  not  worth  over  $4,800 
under  any  circumstances  ? 

Mr.  Carlin.  We  can  remedy  that. 

Mr.  Brantley.  I  do  not  think  you  can  lay  down  as  a  fundamental 
proposition  that  whatever  a  man’s  life  may  be  worth  in  every  case  a 
railroad  must  pay  for  it  if  he  is  killed  in  the  service  of  the  railroad- 
I  think  one  of  the  fundamental  mistakes  a  good  many  people  make 
in  discussing  this  legislation  is  that  they  talk  about  one  case  while  this 
bill  provides  for  another.  I  heard  one  gentleman,  for  instance,  talk¬ 
ing  about  a  man  who  had  a  foot  cut  off.  He  said  that  under  this  pro¬ 
posed  law  he  would  get  in  four  years  $2,400,  while  he  could  go  into  court 
and  a  jury  would  give  him  $5,000  or  $7,000.  Mr.  Chairman,  we  are 
not  legislating  in  this  bill  for  that  man  at  all.  The  man  who  has  had 
his  foot  cut  off  and  who  has  a  case  against  the  railroad  company  has 
a  vested  right  that  this  legislation  can  not  affect.  We  are  legislating 
for  the  man  whose  foot  has  never  been  cut  off,  who  is  in  sound  bodily 
vigor,  and  who  has  not  been  hurt  at  all,  and  if  this  bill  becomes  a  law 
this  will  be  the  situation.  We  say  to  this  man:  “You  are  in  sound 
health  and  strength;  you  are  engaged  in  a  hazardous  occupation;  you 
are  liable  to  get  hurt ;  it  may  be  when  you  get  hurt  you  will  get  hurt 
in  such  a  way  as  will  give  you  a  cause  of  action  against  the  railroad 
injuring  you.  It  may  be  you  will  be  hurt  in  such  a  way  that  you  will 
have  no  cause  of  action  whatever.  Now,  which  do  you  prefer,  a  law 
that  will  guarantee  to  you  a  fixed  sum,  no  matter  how  you  get  hurt, 
or  a  law  that  will  give  you  a  gamble  under  which  you  may  recover  a 
large  amount  or  may  recover  nothing  ?”  It  is  certain  that  in  at  least 
50  per  cent  of  the  cases  the  man  will  be  hurt  in  such  a  way  that  he 
can  not  recover  any  damages.  I  said  at  least  50  per  cent;  it  is  more 
than  50  per  cent,  because  the  statistics  show  that  there  is  in  the  neigh¬ 
borhood  of  50  per  cent  of  the  accidents  that  occur  that  are  the  result 
of  the  inherent  risk  of  the  industry  and  in  which  negligence  can  not 
be  fixed  on  anybody,  and  we  must  add  to  that  some  20  per  cent  to 
30  per  cent  of  the  accidents  that  are  attributable  to  the  negligence  of 
the  injured  employee.  So  we  say  to  this  man  that  the  chances  are 
seventy-five  times  out  of  a  hundred  that  he  will  be  hurt  with  no  cause 
of  action.  Now,  would  he  rather  take  the  absolute  certainty  of  being 
provided  for,  no  matter  how  he  is  hurt,  or  would  he  rather  take  the 
gamble  as  25  is  to  100  that  he  will  have  a  cause  of  action  that  will 
allow  him  to  recover  damages  ? 

Mr.  Moon.  It  has  been  shown  here  that  the  maximum  in  this  bill  is 
$4,800.  Does  not  a  majority  of  the  States  fix  the  damages  at  $5,000  ¥ 

Mr.  Brantley.  $3,000  is  the  maximum  for  death  in  most  of  the 
States. 

The  Chairman.  In  Virginia  it  is  $10,000. 

Mr.  Rucker.  In  Missouri  it  is  also  $10,000. 

Mr.  Thomas.  It  is  only  limited  by  the  sky. 

Mr.  Brantley.  I  am  talking  about  compensation;  this  choice- 
between  the  law  that  gives  a  man  a  certainty  and  the  law  that  gives. 
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liim  a  gamble  when  the  chances  are  in  an  overwhelming  majority  of 
the  cases  that  he  will  lose  on  the  gamble,  labor  has  considered  and  labor 
has  demanded  the  certainty  and  demanded  compensation  to  cover  all 
cases. 

Mr.  Carlin.  Let  me  interrupt  you  just  a  minute.  So  far  as  the 
employer  is  concerned  the  probabilities  are  that  he  would  have  to 
pay  more  under  this  bill  for  personal  injuries  than  he  pays  under 
existing  law.  j 

Mr.  Brantley.  He  would  pay  a  larger  amount  than  he  now  pays. 
Let  us  just  go  on  a  moment  more  with  this  man  with  the  foot  cut 
off  that  our  law,  if  enacted,  would  give  $2,400  to.  Suppose  that 
man  should  happen  to  be  one  of  those  who  had  a  case  for  damages 
when  his  foot  was  cut  off  and  could  recover  $5,000.  Would  he  be  any 
better  off  than  he  would  be  if  he  got  $2,400  of  compensation?  He 
would  not  be  a  dollar  better  off.  The  lawyer’s  fees  and  expenses 
would  take  half  of  the  recovery. 

Mr.  Carlin.  And  under  the  present  law  it  would  take  him  a  year 
or  two  before  he  got  any  money. 

Mr.  Brantley.  It  would  leave  him  two  or  three  years  before  he 
could  recover  anything  at  all,  and  when  he  did  recover  he  would  have 
to  give  40  or  50  per  cent  of  his  recovery  for  expenses. 

Mr.  Moon.  And  he  has  one  chance  in  three  to  recover. 

Mr.  Brantley.  Yes.  We  have  gathered  as  carefully  as  possible 
the  statistics  not  only  from  the  railroads  of  the  country,  but  have 
gathered  them  as  far  as  possible  from  all  employees’  organizations  and 
insurance  organizations,  and  we  found  that  for  the  past  three  years  the 
railroads  of  the  country  have  paid  for  deaths  to  employees  occurring 
on  their  roads  an  average  of  $1,221  per  death.  The  minimum  amount 
under  our  bill  is  $2,400,  and  the  maximum  is  $4,800.  The  maximum 
authorized  under  this  bill  is  four  times  in  excess  of  the  average  amount 
now  being  paid  in  liability  cases  for  death  by  the  railroads  of  the 
country.  In  addition  to  that,  the  total  amount  that  is  being  paid  by 
the  railroads  per  year  for  injuries  and  deaths  to  their  employees  aggre¬ 
gates  some  $10,085,000.  According  to  the  calculation  made  by  the 
experts  that  we  procured  from  the  Census  Office,  if  the  number  of 
accidents  continue  in  the  same  ratio  that  they  have  in  the  past  three 
years  the  railroads  under  this  bill  will  pay  at  least  fifteen  millions  per 
year  for  the  same  negligence  that  they  now  pay  ten  millions  for.  Mr. 
Lewis,  who  has  given  much  thought  to  the  question,  says  he  is  satis¬ 
fied  that  the  railroads  under  this  bill  will  pay  $50,000,000  per  year. 

Of  the  ten  millions  they  are  now  paying  perhaps  only  five  millions 
goes  to  the  injured  employee  and  his  dependents,  while  under  the 
proposed  law  the  entire  fifteen  millions,  as  we  estimate  the  amount, 
will  go  to  the  employee  and  his  dependents.  Under  this  bill,  if  it 
becomes  a  law,  where  the  injured  employee  and  his  dependents  are 
to-day  receiving  $1  they  will  receive  on  an  average  practically  $3, 
while  the  railroads  will  pay  an  additional  50  per  cent  to  what  they  are 
now  paying.  These  are  the  practical  effects  that  we  believe  would  be 
accomplished  by  this  legislation,  and  I  want  to  say  that  the  only 
difference  that  to-day  exists  between  the  employee  and  the  employer 
on  this  legislation — they  never  did  agree  on  that — is  the  schedule  of 
compensation  in  the  bill.  The  employee  says  the  schedule  is  too  low. 
The  employer  says  it  is  entirely  too  high.  The  average  State  that 
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has  enacted  compensation  legislation  in  this  country  fixes  the  maxi¬ 
mum  amount  of  compensation  for  death  at  S3, 000.  This  bill  fixes  it 
at  S4,800,  and  thus  the  railroads  say  we  have  fixed  it  too  high.  But, 
Mr.  Chairman,  this  thought  was  in  the  minds  of  the  commission 
and  I  hope  it  will  take  root  in  the  minds  of  this  committee,  that  the 
fundamental  thing  that  this  legislation  does  is  to  establish  the  com¬ 
pensation  principle,  and  when  that  principle  is  once  established  it  can 
then  be  determined  by  the  practical  operation  of  the  law  wherein  the 
law  is  deficient,  and  so  far  as  labor  is  concerned  labor  is  intelligent 
enough  to  know  that  no  matter  what  other  changes  may  be  made  in 
this  legislation  hereafter  there  will  never  be  any  reduction  in  the 
schedule  of  compensation.  If  the  schedule  should  be  found  to  be  too 
low  it  will  be  an  easy  enough  matter  to  change  it.  For  my  part  it 
seems  to  me  that  if  we  are  ever  to  make  this  great  step  forward,  if 
we  are  ever  to  keep  pace  with  the  civilization  of  the  world  in  this  re¬ 
gard,  we  have  to  make  a  beginning,  and  if  we  undertake  to  come  before 
Congress  with  a  bill  that  grossly  or  unjustly  discriminates  against 
either  employee  or  employer  we  will  never  get  the  legislation  through. 
We  have  to  start  with  a  bill  upon  which  both  sides,  as  near  as  possible, 
can  agree  in  order  to  get  any  legislation  whatever,  and  it  so  happens 
that  so  far  as  this  bill  is  concerned  that  in  the  main  employer  and  em¬ 
ployee  have  agreed  to  accept  it.  The  public,  Mr.  Chairman,  is  tre¬ 
mendously  interested  in  having  such  legislation  enacted  for  more 
reasons  than  one.  Not  only  do  we  want  to  unclog  the  courts  and  give 
other  business  a  chance  to  be  disposed  of  by  getting  rid  of  the  great 
volume  of  personal-injury  cases  now  on  the  dockets  of  the  trial  courts 
of  this  country,  but  we  want  to  do  something  to  prevent  accidents. 

Mr.  Webb.  I  imagine  the  chief  object  of  this  bill  is  for  the  public 
good,  for  the  safety  of  interstate  traffic.  I  judge  this  is  the  only 
idea  we  could  have  in  mind  under  the  constitution,  the  safety  of 
interstate  traffic.  And  now  will  the  fact  that  every  employee,  when 
he  enters  the  employment  of  an  interstate  railroad  and  knows  that 
if  he  is  injured,  whether  he  is  negligent,  criminally  negligent  or  not, 
that  he  will  get  paid,  whether  he  will  be  more  careful  with  regard  to 
the  public  good  than  if  he  only  got  paid  for  an  injury  in  which  he  was 
not  negligent  ? 

Mr.  Brantley.  I  will  answer  that  question  by  asking  you  one. 
You  carry  accident  insurance  ? 

Mr.  Webb.  When  I  take  it. 

Mr.  Brantley.  You  carry  life  insurance  ? 

Mr.  Webb.  Yes,  sir. 

Mr.  Brantley.  You  are  just  as  careful,  I  am  sure,  to  protect  your¬ 
self  from  accident  or  death  as  if  you  did  not  have  it.  It  is  perfectly 
absurd  to  suppose  that  men,  human  beings,  with  wives  and  children, 
many  of  them,  dependent  upon  them,  are  going  to  rush  into  danger 
in  order  to  collect  insurance.  We  prevent  accidents  by  making  the 
employer  carry  half  the  risks  and  the  employee  the  other  half.  It  is 
absurd  to  think  that  men  will  be  more  negligent  because  they  carry 
insurance.  I  was  talking  to  an  engineer  not  long  ago  from  Judge 
Rucker’s  State.  He  said  to  me:  “If  this  bill  becomes  a  law  it  will 
have  this  effect  on  me.”  He  said:  “I  have  a  fast  run  on  my  road. 
I  never  start  on  a  trip  but  what  I  think  of  the  possibility  that  I  may 
never  get  back.  I  carry  $8,000  of  insurance  for  the  benefit  of  my 
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wife  and  children.  If  you  gentlemen  will  pass  the  compensation  bill 
I  will  know  that  I  carry  at  least  $12,000  insurance,  $4,000  of  which 
-costs  me  nothing.7 7 

Mr.  Dodds.  A  representative  of  the  Steel  Corporation  stated  that 
their  plant  is  paying  for  all  accidents,  and  besides  they  have  insti¬ 
tuted  safety  appliances  to  prevent  accidents  and  have  instructed 
their  employees  in  their  use,  and  they  have  reduced  accidents  40 
per  cent. 

Mr.  Brantley.  Such  have  been  the  statistics  everywhere.  In  Ger¬ 
many,  where  statistics  are  carefully  collected,  while  they  have  not 
been  able  to  reduce  to  any  appreciable  extent  the  number  of  acci¬ 
dents  due  to  the  inherent  risk  of  the  industry,  they  have  considerably 
reduced  the  number  of  accidents  traceable  to  the  negligence  of  the 
employer.  The  penalizing  of  every  accident  necessarily  puts  the 
burden  upon  the  employer  to  stop  all  the  accidents  he  can. 

The  Chairman.  I  do  not  want  to  interrupt  the  course  of  your  argu¬ 
ment,  but  I  wish  to  ask  several  questions  of  you  right  at  this  juncture, 
with  your  permission.  The  redress  of  any  employee  of  a  railroad 
engaged  in  interstate  commerce  is  confined  exclusively  to  the  provis¬ 
ions  of  this  bill  ?  Is  that  correct  ? 

Mr.  Brantley.  It  is. 

The  Chairman.  Then,  if  such  an  employee,  in  the  course  of  such 
-employment,  accidentally  loses  a  leg  or  foot,  under  the  provisions  of 
this  bill — under  the  plan  of  the  bill — it  is  contemplated  that  he  shall 
have  no  redress  whatever  except  as  provided  in  this  bill  on  account 
of  such  injury.  In  other  words,  the  courts  are  now  open  to  such  a 
man  to  go  into  the  court  and  sue  for  that  personal  injury.  This  bill 
would  deprive  him  of  that  right.  He  would  look  to  this  bill  and 
nowhere  else. 

Mr.  Brantley.  That  is  true. 

The  Chairman.  Has  Congress,  by  virtue  of  its  power  to  regulate 
interstate  commerce — and  I  suppose  it  is  upon  that  power  that  you 
predicate  this  bill — the  right  to  say  to  a  man  that  he  shall  not  go  into 
the  courts  to  sue  for  an  injury  to  himself  ? 

Mr.  Brantley.  Undoubtedly. 

The  Chairman.  That  is  a  question  about  which  I  entertain  doubt. 

Mr.  Carlin.  That  is  the  question  I  had  in  mind. 

Mr.  Brantley.  I  am  very  glad  you  asked  that  question,  because, 
in  view  of  what  the  chairman  told  me  the  other  day,  I  really  supposed 
when  I  appeared  before  the  committee  this  morning  that  I  would 
confine  myself  mainly  to  a  discussion  of  some  of  the  legal  phases  of 
the  questions  involved. 

The  Chairman.  I  had  hoped  it  would  take  that  course  myself, 
Mr.  Brantley,  because  I  was  present  at  all  the  hearings  in  this  matter, 
and  the  economic  phase  of  it  and  the  humanity  side  of  the  proposition 
I  was  thoroughly  convinced  of  myself;  but  other  members  were  not 
present  at  these  hearings,  and  hence  they  wanted  some  information 
on  those  questions. 

Mr.  Brantley.  With  the  chairman  and  the  committee  convinced 
on  the  economic  phases  of  the  bill,  in  my  judgment  only  a  few  mo¬ 
ments  of  thought  or  reflection  would  serve  to  convince  every  member 
of  the  committee  of  the  power,  under  the  Constitution,  of  Congress 
to  enact  the  legislation  and  to  strip  the  plaintiff  of  his  right  of  action 
and  the  defendant  of  his  defenses.  Under  the  commerce  clause  this 
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proposed  legislation  is  a  regulation  of  commerce.  Now,  Mr.  Chair¬ 
man,  it  seems  to  me  that  the  opinion  of  the  Supreme  Court  handed 
down  last  January  upholding  the  validity  of  the  second  employers’ 
liability  law  completely  answers  the  inquiry  made  by  the  chairman. 
The  Supreme  Court  in  this  opinion,  among  other  things,  stated  that 
there  are  some  propositions  bearing  upon  the  extent  and  nature  of 
this  power — that  is,  the  power  under  the  commerce  clause — that  have 
come  to  be  so  firmly  settled  as  to  be  no  longer  open  to  dispute. 

Mr.  Davis.  Will  you  read  that  entire  summary? 

Mr.  Brantley  (reading) : 

The  clauses  in  the  Constitution  (Art.  I,  sec.  8,  clauses  3  and  18)  which  confer  upon 
Congress  the  power  “to  regulate  commerce  *  *  *  among  the  several  States,” 
and  “to  make  all  laws  which  shall  be  necessary  and  proper”  for  the  purpose,  have 
been  considered  by  this  court  so  often  and  in  such  varied  connections  that  some 
propositions  bearing  upon  the  extent  and  nature  of  this  power  have  come  to  be  so 
firmly  settled  as  no  longer  to  be  open  to  dispute,  among  them  being  these: 

1.  The  term  “commerce”  comprehends  more  than  the  mere  exchange  of  goods. 
It  embraces  commercial  intercourse  in  all  its  branches,  including  transportation  of 
passengers  and  property  by  common  carriers,  whether  carried  on  by  water  or  by  land. 

2.  The  phrase  “among  the  several  States”  marks  the  distinction,  for  the  purpose  of 
governmental  regulation,  between  commerce  which  concerns  two  or  more  States  and 
commerce  which  is  confined  to  a  single  State,  and  does  not  affect  other  States,  the 
power  to  regulate  the  former  being  conferred  upon  Congress  and  the  regulation  of 
the  latter  remaining  with  the  States  severally. 

3.  “To  regulate,”  in  the  sense  intended,  is  to  foster,  protect,  control,  and  restrain, 
with  appropriate  regard  for  the  welfare  of  those  who  are  immediately  concerned  and 
of  the  public  at  large. 

4.  This  power  over  commerce  among  the  States,  so  conferred  upon  Congress,  is 
complete  in  itself,  extends  incidentally  to  every  instrument  and  agent  by  which  such 
commerce  is  carried  on,  may  be  exerted  to  its  utmost  extent  over  every  part  of  such 
commerce,  and  is  subject  to  no  limitations  save  such  as  are  prescribed  in  the  Consti¬ 
tution.  But,  of  course,  it  does  not  extend  to  any  matter  or  thing  which  does  not  have 
a  real  or  substantial  relation  to  some  part  of  such  commerce. 

5.  Among  the  instruments  and  agents  to  which  the  power  extends  are  the  railroads 
over  which  transportation  from  one  State  to  another  is  conducted,  the  engines  and  cars 
by  which  such  transportation  is  effected,  and  all  wTho  are  in  anywise  engaged  in  such 
transportation,  whether  as  common  carriers  or  as  their  employees. 

This  is  the  part  I  particularly  call  your  attention  to,  as  it  is  a  propo¬ 
sition  that  has  been  so  thoroughly  settled  as  to  be  no  longer  an 
open  question. 

6.  The  duties  of  common  carriers  in  respect  of  the  safety  of  their  employees,  while 
both  are  engaged  in  commerce  among  the  States,  and  the  liability  of  the  former  for 
injuries  sustained  by  the  latter,  while  both  are  so  engaged,  have  a  real  or  substantial 
relation  to  such  commerce,  and  therefore  are  within  the  range  of  this  power. 

Mr.  Brantley.  Now,  there  is  the  distinct  proposition  laid  down  as 
not  open  to  dispute,  that  the  injuries  sustained  by  employees  of  com¬ 
mon  carriers  engaged  in  interstate  commerce  have  a  real  or  sub¬ 
stantial  relation  to  interstate  commerce,  and  are  therefore  within  the 
regulative  power  of  Congress  under  the  commerce  clause, 
fe  Mr.  Webb.  I  would  like  to  ask  this  question  before  I  go:  Do  you 
know  of  any  decision  of  the  Supreme  Court  which  permits  Congress 
to  regulate  the  distribution  and  descent  of  estates?  Has  that  not 
always  been  one  of  the  police  powers  of  the  State  and  exclusively 
within  its  control,  and  does  not  this  bill  undertake  to  regulate  the 
distribution  and  descent  of  estates  ? 

Mr.  Brantley.  I  have  never  understood  that  a  right  of  action  for 
the  death  of  a  person  was  a  part  of  the  estate  of  the  deceased  person. 

Mr.  Webb.  Do  you  think  we  could  regulate  the  wills  of  employees  ? 
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Mr.  Brantley.  No;  nor  do  I  think  the  employee  can  will  a  right 
of  action  against  a  railroad  to  grow  out  of  his  subsequent  death. 
But  we  will  come  to  that  later.  I  was  endeavoring  in  reading  this 
opinion  to  answer  the  question  of  the  chairman.  The  court  pro¬ 
pounds  this  question:  “May  Congress,  in  the  exertion  of  its  power 
over  interstate  commerce,  regulate  the  relations  of  common  carriers 
by  railroad  and  their  employees  while  both  are  engaged  in  such 
commerce?”  And  the  court  says:  “In  view  of  these  settled  propo¬ 
sitions,  it  does  not  admit  of  doubt  that  the  answer  to  the  first  of  the 
questions  before  stated  must  be  that  Congress,  in  the  exertion  of  its 
power  over  interstate  commerce,  may  regulate  the  relations  of  com¬ 
mon  carriers  by  railroad  and  their  employees  while  both  are  engaged 
in  such  commerce,  subject  always  to  the  limitations  prescribed  in  the 
Constitution.” 

Now,  Mr.  Chairman — if  I  may  have  your  attention — this  decision 
does  not  stop  with  upholding  the  power  of  Congress  to  regulate  the 
relations  between  master  and  servant  engaged  in  interstate  com¬ 
merce.  It  does  not  stop  with  saying  the  matter  of  injuries  to  these 
employees  has  direct  relation  to  these  powers,  but  it  goes  beyond  that. 
The  court  says:  “Prior  to  the  present  act  the  laws  of  the  several 
States  were  regarded  as  determinative  of  the  liability  of  employers 
engaged  in  interstate  commerce  for  injuries  received  by  their  employ¬ 
ees  while  engaged  in  such  commerce.  But  that  was  because  Con¬ 
gress,  although  empowered  to  regulate  that  subject,  had  not  acted 
thereon,  and  because  the  subject  is  one  which  falls  within  the  police 
power  of  the  States  in  the  absence  of  action  by  Congress.  The 
inaction  of  Congress,  however,  in  no  wise  affected  its  power  over  the 
subject.  And  now  that  Congress  has  acted,  the  laws  of  the  States 
in  so  far  as  they  cover  the  same  field  are  superseded.” 

Thus,  the  Supreme  Court  in  this  decision  has  in  terms  upheld  the 
power  of  Congress  to  repeal  every  law  in  every  State,  whether  existing 
by  operation  of  the  common  law  or  by  statute,  that  gives  a  right  of 
recovery  to  an  employee  of  an  interstate  railroad  for  injury  received 
while  that  employee  was  engaged  in  interstate  commerce.  The 
power  is  distinctly  held  to  exist  in  Congress  to  repeal  such  rights  of 
action  in  every  State. 

Now,  then,  what  is  the  second  proposition  we  come  to?  What 
right,  with  all  these  rights  repealed  in  the  States,  has  the  injured 
employee  to  recover  damages  to-day  on  an  interstate  railroad? 
Only  the  right  that  the  employers’  liability  law  gives  him,  and  that 
Congress  had  the  power  to  give  him  this  right  of  action  the  Supreme 
Court  says  is  not  open  to  dispute.  Then,  Mr.  Chairman,  if  Congress 
has  the  power  to  confer  this  right  Congress  undoubtedly  has  the 
power  to  withdraw  it. 

Mr.  Davis.  Or  to  limit  it  after  it  has  been  conferred. 

Mr.  Brantley.  Or  to  limit  it  after  it  has  been  conferred. 

Mr.  Sterling.  Is  it  not  a  semilegal  proposition  that  no  man  has 
a  vested  right  in  any  rule  of  common  law  ? 

Mr.  Brantley.  Undoubtedly,  and  we  have  a  volume  of  authori¬ 
ties  on  that  proposition.  It  is  unanswerable,  but  I  was  establishing 
a  proposition  by  this  particular  decision  that  fully  and  completely 
answers  the  inquiry  of  the  chairman.  There  is  to-day  no  right  of 
action  by  an  employee  of  an  interstate  railroad  engaged  in  interstate 
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commerce  for  a  personal  injury,  save  the  right  of  action  given  by  the 
employer’s  liability  law  that  Congress  enacted,  and  if  Congress  has 
the  power  to  enact  that  law  and  to  confer  the  right  thereunder 
Congress  undoubtedly  has  the  power  to  repeal  the  law  and  take  away 
the  right. 

The  Chairman.  But,  Judge  Brantley,  he  has  the  State  law. 

Mr.  Brantley.  Oh,  no;  that  has  been  repealed. 

The  Chairman.  Do  you  mean  to  say  if  a  man  is  injured  down  in 
Alabama  he  could  not  go  into  the  State  courts  at  all?  Is  that  your 
construction  ? 

Mr.  Brantley.  He  can  under  the  employers’  liability  law  go  into 
the  State  court,  but  he  goes  under  the  national  employers’  liability 
law.  It  is  his  only  right  of  recovery. 

Mr.  Sterling.  The  power  of  the  State  ends  when  Congress  takes 
jurisdiction. 

Mr.  Graham.  You  hold,  then,  that  there  could  not  be  a  concurrent 
jurisdiction  of  the  State  and  national  law  in  any  particular  juris¬ 
diction  ? 

Mr.  Brantley.  I  would  not  say  in  any  particular  jurisdiction;  but 
the  Supreme  Court  said,  in  reference  to  this  particular  matter,  that 
prior  to  the  present  liability  law  the  States  did  have  jurisdiction,  but 
that  was  because  Congress  had  not  acted  thereon,  and  because  the 
subject  is  one  which  falls  within  the  police  power  of  the  States,  in  the 
absence  of  action  by  Congress;  but  now  that  Congress  has  acted  the 
laws  of  the  States  are  superseded. 

The  Chairman.  We  are  requested,  all  of  us,  to  be  over  at  the  House 
at  12  o’clock.  Now,  unless  you  desire  to  continue  your  arguments  at 
an  earlier  date,  I  would  suggest  that  you  continue  it  on  Tuesday  next 
at  10.30  o’clock  a.  m. 

Mr.  Brantley.  I  would  personally  like  very  much,  Mr.  Chairman, 
for  the  committee  to  dispose  of  this  matter  at  the  earliest  possible 
date.  I  think  this  is  a  matter  of  very  great  importance.  Of  course,  I 
am  subject  to  the  pleasure  of  the  committee. 

Mr.  Sterling.  Can  we  not  meet  to-morrow?  We  want  Judge 
Brantley  to  conclude. 

The  Chairman.  If  it  suits  the  committee,  it  certainly  suits  the 
chairman,  but  the  clerk  has  just  suggested  to  me  that  the  chairmen  of 
two  subcommittees  have  called  meetings  of  their  subcomittees  for 
to-morrow,  and  you  know  there  are  only  three  subcommittees  of  the 
whole  committee,  standing  subcommittees,  and  of  course  the  meetings 
of  two  of  them  would  take  away  from  the  full  committee  the  majority 
of  the  membership. 

Mr.  Sterling.  I  change  my  motion  to  Saturday,  10.30  o’clock  a.  m. 

The  Chairman.  Judge  Sterling  modifies  his  motion,  and  moves  that 
this  committee  meet  at  10.30  o’clock  Saturday  morning  for  the  pur¬ 
pose  of  further  hearing  Judge  Brantley  and  Senator  Sutherland, 
should  the  Senator  desire  to  be  heard. 

Mr.  Carlin.  Mr.  Chairman,  I  feel  very  much  like  saying  that  I 
think  this  committee  ought  to  expedite  this  bill,  and  vote  upon  it  at 
the  earliest  possible  moment.  I  realize  that  it  is  an  important  ques¬ 
tion,  and  probably  there  may  be  others  to  be  heard,  therefore,  I  will 
ask  the  privilege  of  amending  Judge  Sterling’s  motion  by  directing  the 
chairman  to  notify  such  other  persons  as  desire  to  be  heard  upon  this 
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bill,  to  appear  before  the  committee  at  10.30  o’clock  Saturday  morning, 
either  for  or  against  the  measure. 

The  Chairman.  You  have  heard  the  suggestion  of  Mr.  Carlin.  One 
other  proposition  I  want  to  submit.  The  motion  is  modified  so  that 
I  will  state  it  in  this  form:  That  this  committee — I  take  it  that  Judge 
Sterling  is  willing  the  modification  suggested  should  be  considered. 

Mr.  Sterling.  Yes. 

The  Chairman.  That  this  committee  have  a  special  meeting  on 
Saturday  morning,  next,  at  10.30  o’clock,  for  the  purpose  of  further 
hearing  Judge  Brantley,  and  for  the  purpose  of  hearing  Senator 
Sutherland,  if  he  desires  to  be  heard,  and  for  the  purpose  of  hearing 
any  other  gentlemen  who  may  desire  to  be  heard  in  favor  of  or  in  oppo¬ 
sition  to  this  bill.  Those  in  favor  of  the  motion  will  signify  by  saying 
aye.  The  contrary  no.  The  ayes  have  it  and  the  motion  is  agreed  to. 


Committee  on  the  Judiciary, 

House  of  Representatives, 

Tuesday ,  May  7,  1912. 

The  committee  met  at  1 1  o’clock  a.  m.,  for  the  purpose  of  consider¬ 
ing  H.  R.  20487,  Hon.  Henry  D.  Clayton  (chairman)  presiding. 

The  Chairman.  We  want  to  hear  Judge  Brantley  conclude  his 
argument  this  morning,  if  he  can  do  so. 


ARGUMENT  OF  HON.  WILLIAM  G.  BRANTLEY— Continued. 


Mr.  Brantley.  Mr.  Chairman  and  gentlemen  of  the  committee, 
with  the  permission  of-  the  committee  I  will  confine  my  remarks  this 
morning  in  the  main  to  a  brief  discussion  of  the  constitutional  ques¬ 
tions  involved  in  this  proposed  legislation.  The  chairman  of  the 
committee  specifically  asked  me  to  discuss  those  questions  at  the 
hearing  the  other  day,  but  I  became  diverted  through  questions  by 
the  committee  and  discussed  other  questions  to  a  greater  extent  than 
I  did  the  constitutional  questions. 

The  power  to  enact  this  legislation,  Mr.  Chairman,  if  it  exists  at  all, 
must  rest  upon  the  commerce  clause  of  the  Constitution.  If  we 
ascertain  that  the  commerce  clause  authorizes  legislation  of  this 
character,  we  must  then  look  further  to  ascertain  whether  or  not 
there  are  any  other  clauses  of  the  Constitution  that  limit  the  power 
of  Congress  under  the  commerce  clause.  So  far  as  the  commerce 
clause  conferring  the  power  is  concerned  that  was  practically  settled 
in  the  opinion  of  the  Supreme  Court  on  the  first  employers’  liability 
law.  The  court  held  that  law  to  be  beyond  the  power  of  Congress, 
because  they  found  that  the  language  of  it  was  so  broad  as  to  impose 
a  liability  upon  the  railroad  for  injuries  to  employees  engaged  in 
intrastate  commerce;  but  they  did  specifically  find  that  the  power  to 
regulate  the  relations  between  master  and  servant  engaged  in  inter¬ 
state  commerce  was  included  within  the  power  to  regulate  commerce. 

When  the  second  liability  law  went  before  the  Supreme  Court,  and 
was  upheld,  the  opinion  upholding  it,  in  my  judgment,  if  carefully 
considered,  answers  every  possible  constitutional  question  that  could 
be  raised  against  this  proposed  legislation.  In  the  first  place,  Mr. 
Chairman,  the  Supreme  Court  held  in  terms  in  this  latter  opinion  that 
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Congress  has  the  power,  under  the  commerce  clause,  to  regulate  the 
relations  of  common  carriers  and  their  employees  while  both  are 
engaged  in  interstate  commerce.  But  the  court  went  beyond  that, 
and  the  court  held  in  terms  that  the  liability  of  the  railroad  for  in¬ 
juries  sustained  by  its  employees  while  both  are  engaged  in  inter¬ 
state  commerce  has  a  real  or  substantial  relation  to  such  commerce, 
and  therefore  that  the  regulation  of  such  injuries  is  within  the  range 
of  the  power  of  Congress  under  the  commerce  clause.  So  that  we  have 
the  specific  holding  that  injuries  resulting  to  the  employees  of  in¬ 
terstate  railroads  while  engaged  in  interstate  commerce  do  have  a 
substantial  relation  to  interstate  commerce,  and  their  regulation 
and  the  liability  of  the  railroad  therefor  have  a  substantial  relation 
to  interstate  commerce. 

It  being  specifically  established  that  Congress  has  the  power,  under 
the  commerce  clause,  to  regulate  these  relations  between  master  and 
servant  and  to  regulate  the  liability  of  the  railroads  for  injuries  to 
their  employees  while  engaged  in  interstate  commerce,  the  next 
question  arises,  Is  the  fifth  amendment  to  the  Constitution,  which 
guarantees  the  right  of  due  process — prohibits  any  person  from  being 
deprived  of  life,  liberty,  or  property  except  by  due  process  of  law — a 
limitation  upon  the  power  of  Congress  under  the  commerce  clause ? 
The  question  arises  both  as  to  the  employee  and  as  to  the  employer. 
In  other  words,  can  Congress  take  away  from  the  employee  his  right 
to  bring  suit  for  damages  upon  the  ground  of  alleged  negligence  ?  Has 
the  employee  such  a  right  under  the  law  that  is  guaranteed  by  the 
fifth  amendment  to  the  Constitution  to  the  extent  that  Congress 
can  not  take  it  away  from  him  ?  Secondly,  has  Congress  the  power 
to  impose  upon  the  railroad  company  liability  in  a  case  where  the 
railroad  has  committed  no  fault  and  has  entered  into  no  contract 
to  pay?  Is  that  the  taking  of  private  property  without  due  process? 
Is  that  the  arbitrary  taking  of  the  property  of  A  and  giving  it  to 
B  without  due  process  of  law?  Those  two  questions  affecting  the 
employee  and  the  employer  naturally  arise  under  any  proposed  legis¬ 
lation  of  this  sort. 

I  maintain,  Mr.  Chairman,  that,  so  far  as  the  employee  is  concerned, 
this  decision  of  the  Supreme  Court  in  the  second  employers7  liability 
case  completely  answers  any  objection  that  might  be  urged  to  the 
power  of  Congress  to  take  away  from  the  employee  his  present  right 
of  action.  I  read  the  language  of  the  supreme  court  at  our  hearing 
the  other  day,  but  in  order  to  refresh  the  minds  of  the  committee  I 
will  read  it  again.  The  Supreme  Court  said: 

True,  prior  to  the  present  act  the  laws  of  the  several  States  were  regarded  as  deter¬ 
minative  of  the  liability  of  employers  engaged  in  interstate  commerce  for  injuries 
received  by  their  employees  while  engaged  in  such  commerce.  But  that  was  because 
Congress,  although  empowered  to  regulate  that  subject,  had  not  acted  thereon,  and 
because  the  subject  is  one  which  falls  within  the  police  power  of  the  States  in  the 
absence  of  action  by  Congress.  The  inaction  of  Congress,  however,  in  nowise  affected 
its  power  over  the  subject.  And  now  that  Congress  has  acted,  the  laws  of  the  States, 
in  so  far  as  they  cover  the  same  field,  are  superseded,  for  necessarily  that  which  is  not 
supreme  must  yield  to  that  which  is. 

To  my  mind,  Mr.  Chairman,  it  is  a  very  simple  propositio  that,  if 
Congress  has  the  power  to  abolish  the  riglit  of  action  of  the  employee 
as  it  exists  to-day  in  the  State,  either  under  statute  or  under  the  com¬ 
mon  law,  Congress  undoubtedly  must  have  the  power  to  abolish  the 
cause  of  action  that  Congress  itself  creates. 
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Mr.  Floyd.  Judge  Brantley,  that  would  be  only  on  condition  that 
in  abolishing  the  cause  of  action  Congress  creates,  they  violated  no 
other  provision  of  the  Federal  Constitution.  Amendment  five  to  the 
Constitution  is  a  limitation  upon  the  power  of  Congress.  Of  course 
the  act  of  Congress,  the  supreme  law  of  the  land,  will  supersede  a  State 
statute,  where  Congress  can  operate;  but  that  very  provision  from 
which  you  read  is  carefully  guarded  by  putting  in  the  limitation, 
“Provided  it  is  not  in  conflict  with  some  other  provision  of  the  Federal 
Constitution.’  ’ 

Mr.  Moon.  But,  Mr.  Brantley,  you  do  not  rely  solely  upon  that  ? 

Mr.  Brantley.  Oh,  not  at  all.  I  was  just  beginning  my  statement. 
The  authorities  are  so  complete  that  I  think  Mr.  Floyd  will  be  entirely 
satisfied  when  his  attention  is  called  to  them.  I  was  merely  pointing 
out  that  under  this  decision  alone,  without  going  further - 

Mr.  Floyd.  I  understood  that,  and  I  concede  that  is  correct,  so  far 
as  the  State  law  is  concerned,  but  if  there  is  anything  in  the  fifth 
amendment  to  the  Constitution  that  guarantees  a  right  under  that 
amendment  to  the  Constitution,  then  the  question  would  still  arise 
whether  any  law  that  Congress  passed  conflicted  with  that  right,  and 
while  they  could  take  away  the  right  under  a  State  law  on  the  ground 
that  the  act  of  Congress  is  the  supreme  law  of  the  land,  yet,  at  the  same 
time,  any  act  of  Congress  must  be  in  conformity  with  the  Federal  Con¬ 
stitution,  and  if  it  violates  the  fifth  amendment,  it  would  be  void. 

Mr.  Brantley.  Unquestionably.  Now,  we  proceed  a  step  further. 
We  see,  first,  that  this  decision  upholds  the  power  of  Congress  to 
abolish  the  right  of  action  existing  in  the  States,  whether  under  State 
statute  or  under  the  common  law.  Then  we  get  to  the  second  propo¬ 
sition.  These  State  laws  being  abolished,  what  law  is  in  existence 
that  gives  a  right  of  action  to  an  employee  against  a  railroad  for  dam¬ 
ages  ?  The  answer  is  that  it  is  the  employers’  liability  law  enacted  by 
Congress.  To  my  mind  it  would  be  rather  a  startling  proposition  to 
say  that  Congress  has  the  power  to  enact  this  employers’  liability  law, 
but,  having  enacted  it,  Congress  is  powerless  to  amend  it  or  repeal  it. 
Undoubtedly,  if  Congress  has  the  right  to  enact  the  employers’  liability 
law,  it  is  because  the  subject  is  within  the  power  of  Congress,  and  Con¬ 
gress  having  the  power  to  enact  it,  must  of  necessity  have  the  power 
to  alter  it,  to  amend  it,  or  to  repeal  it. 

Mr.  Floyd.  That  is  true,  provided  you  do  not  deny  a  right  guaran¬ 
teed  by  the  Constitution. 

Mr.  Brantley.  Precisely;  and  I  call  Mr.  Floyd’s  attention  to  the 
fact  that  he  can  not  find  in  the  Constitution  anywhere  where  there  is 
guaranteed  a  remedy  for  private  wrongs.  The  Federal  Constitution 
makes  no  such  guaranty;  and  I  will  call  attention  to  this  fact,  that 
sometimes  may  be  overlooked,  that  the  right  to  sue  a  railroad  for  the 
act  of  someone  else  is  a  power  and  a  right  that  is  conferred  by  law,  and 
to  enact  a  law  saying  that  A  shall  not  be  responsible  for  the  negligence 
of  B  is  not  taking  away  a  right  to  still  proceed  against  B. 

Now,  Mr.  Chairman  and  gentlemen,  let  me  call  your  attention  to  a 
case  in  Pennsylvania.  At  an  early  date  Pennsylvania  passed  a  stat¬ 
ute  abolishing  the  doctrine  of  respondeat  superior  in  the  case  of  per¬ 
sons  engaged  in  or  near  railroads  and  not  in  the  employ  of  the  railroac 
company.  The  Supreme  Court  of  Pennsylvania,  in  the  case  of  Kirb} 
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v.  The  Kailway  (76  Pa.  Stat.,  506),  upheld  the  act,  and  used  this  lan¬ 
guage: 

In  doing  this  no  fundamental  right  of  the  person  thus  voluntarily  venturing  is  cut 
off  or  struck  down.  The  liability  of  the  company  for  the  acts  or  omissions  of  others, 
though  they  be  servants,  is  only  an  offspring  of  the  law.  The  negligence  which 
injures  is  not  theirs  in  fact,  but  is  so  only  by  imputation  of  law.  The  law  which  thus 
imputes  it  to  the  company  for  reasons  of  public  policy  can  remove  the  imputation 
from  the  master  and  let  it  remain  with  the  servant  whose  negligence  causes  the  injury. 

Mr.  Chairman,  this  same  statute  came  before  the  Supreme  Court 
of  the  United  States  in  the  case  of  Martin  v.  Railway,  in  203  U  S., 
and  the  Supreme  Court  said : 

If  it  be  conceded,  as  contended,  that  the  plaintiff  in  error  could  have  recovered  but 
for  the  statute,  it  does  not  follow  that  the  Legislature  of  Pennsylvania  in  preventing  a 
recovery  took  away  a  vested  right  or  a  right  of  property.  As  the  accident  from  which 
the  cause  of  action  is  asserted  to  have  arisen  occurred  long  after  the  passage  of  the 
statute,  it  is  difficult  to  grasp  the  contention  that  the  statute  deprived  the  plaintiff 
in  error  of  the  rights  just  stated.  Such  a  contention,  in  reason,  must  rest  upon  the 
proposition  that  the  State  of  Pennsylvania  was  without  power  to  legislate  on  the 
subject — a  proposition  which  we  have  adversely  disposed  of.  This  must  be,  since  it 
would  clearly  follow,  if  the  argument  relied  upon  were  maintained,  that  the  State 
would  be  without  power  on  the  subject.  For  it  can  not  be  said  that  the  State  had 
authority  in  the  premises  if  that  authority  did  not  even  extend  to  prescribing  a  rule 
which  would  be  applicable  to  conditions  wholly  arising  in  the  future. 

Our  proposition  is  to  enact  a  law  that  is  limited  wholly  to  actions 
arising  in  the  future.  We  can  not,  of  course,  affect  any  right  of 
action  that  may  exist  by  reason  of  the  happening  of  an  accident 
before  this  law  goes  into  effect,  because  there  would  then  be  a  vested 
right.  In  Munn  v.  Illinois  (94  U.  S.,  113)  the  Supreme  Court  said: 

A  person  has  no  property,  no  vested  interest,  in  any  rule  of  the  common  law.  That 
is  only  one  of  the  forms  of  municipal  law  and  is  no  more  sacred  than  any  other.  Rights 
of  property  which  have  been  created  by  the  common  law  can  not  be  taken  away 
without  due  process,  but  the  law  itself,  as  a  rule  of  conduct,  may  be  changed  at  the 
will  or  even  the  whim  of  the  legislature,  unless  prevented  by  constitutional  limita¬ 
tions.  Indeed,  the  great  office  of  statutes  is  to  remedy  defects  in  the  common  law  as 
they  are  developed  and  to  adapt  it  to  changes  of  time  and  circumstances. 

A  very  interesting  case  from  Texas  is  reported  in  90  S.  W.,  505, 
Williams  v.  Galveston,  where  the  court  said: 

The  citizen  has  no  property  right  in  a  rule  at  law;  and  while  rights  may  accrue  to 
him  under  the  operation  of  a  legal  rule  which  becomes  vested  and  can  not  be  taken 
away  from  him  by  the  change  of  the  rule,  he  can  not  be  heard  to  complain  if,  before 
such  property  rights  become  vested,  the  rule  is  so  changed  that  no  rights  can  accrue 

thereunder. 

In  another  case,  reported  in  108  S.  W.,  719,  the  case  of  Sawyer  v. 
Railway,  the  court  said: 

Conceding  that  a  cause  of  action  for  personal  injuries  is  property,  the  cause  of  action, 
i.  e.,  the  property,  must  exist  before  one  can  be  deprived  of  it  at  all.  A  statute  which 
,  abrogates  a  cause  of  action  for  personal  injury  before  such  cause  of  action  has  arisen 
or  before  the  injury  occurs,  or  requires  certain  things  to  be  done  by  the  injured  party 
as  conditions  precedent  to  a  cause  of  action,  does  not  deprive  the  injured  party  of  his 
property  without  due  process  of  law.  In  other  words,  the  legislature  may  create  a 
right  of  action  which  never  existed  before  or  abolish  one  that  had  before  existed,  if  in 
doing  so  it  does  not  affect  rights  which  vested  prior  thereto. 

The  Supreme  Court  has  repeatedly  said,  as  they  say  in  Campbell 
Holt  (115  U.  S.,  628): 

It  is  to  be  observed  that  the  term  “vested  right”  is  nowhere  used  in  the  Constitu¬ 
tion,  neither  in  the  original  instrument  nor  in  any  of  the  amendments  to  it. 
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It  is  true  that  some  States  have  in  their  constitutions  a  clause  some¬ 
thing  like  this: 

Every  man  shall  have  a  remedy  for  injury  done  him  in  person,  property,  or  repu¬ 
tation.  , 

The  Federal  Constitution  has  no  such  provision.  But  even  with 
such  a  clause  in  the  State  constitution,  the  Supreme  Court  of  the  State 
of  Oregon,  in  the  case  of  Templeton  v.  Linn  County,  reported  in  51 
L.  R.  A.,  730,  held: 

At  the  time  of  the  repeal  of  the  law  the  plaintiff  had  no  cause  of  action  against  Linn 
County,  and  her  sole  cause  of  complaint  is  that  the  repeal  of  the  statute  before  the 
injury  cut  off  a  means  of  action  which  she  otherwise  would  have  had  against  the 
county.  *  *  *  Vested  rights  are  placed  under  constitutional  protection  and  can 

not  be  destroyed  by  legislation.  Not  so  with  those  expectancies  and  possibilities  in 
which  the  party  has  no  present  interest. 

In  Cooley’s  Constitutional  Limitations,  page  438,  it  is  said: 

Vested  rights  can  not  be  taken  away  by  legislative  enactments,  but  a  right  can  not 
be  considered  a  vested  right  unless  it  is  something  more  than  such  a  mere  expectation 
as  may  be  based  upon  the  anticipated  continuance  of  the  present  general  laws.  The 
legislators  may  change  such  general  laws  constitutionally  except  as  to  a  right,  or  inter¬ 
est  that  may  have  already  accrued  or  become  perfected. 

Now,  Mr.  Chairman,  I  submit  that  these  authorities,  and  more  that 
could  be  cited,  which  appear  in  the  report  of  the  hearings  of  the  com¬ 
mission  investigating  this  matter,  sustain  completely  the  power  of 
Congress  to  enact  this  legislation  and  the  power  to  take  away  from 
the  injured  employee  his  present  right  of  action  for  a  personal  injury. 

Mr.  McCoy.  There  is  a  statute  in  New  York  which  forbids  the 
assignment  of  a  cause  of  action  for  tort.  There  is  a  case  which  holds 
that  where,  after  the  accident  has  happened  and  the  injured  party 
has  a  right  of  action,  he  can  not  assign  it. 

Mr.  Brantley.  That  is  true.  But,  Mr.  Chairman,  after  all  it  would 
be,  to  my  mind,  as  I  said  in  the  beginning,  rather  an  absurd  proposi¬ 
tion  to  assert  that  Congress,  having  given  the  right  of  action  to  the 
employees  as  it  exists  to-day  under  the  employers’  liability  law,  has 
no  power,  as  to  an  accident  occurring  in  the  future,  to  repeal  that  law. 

Mr.  Davis.  Did  Congress  under  the  liability  act  give  a  right  of 
action,  or  did  it  simply  modify  the  rules  of  evidence  pertaining  to  an 
existing  right  ? 

Mr.  Brantley.  It  absolutely  conferred  the  only  right  of  action 
that  to-day  exists,  because  under  the  language  of  the  decision  all 
rights  under  the  common  law  and  the  State  law  were  superseded, 
and  the  only  right  to  sue  to-day  for  a  personal  injury  is  under  the 
employers’  liability  law.  That  is  my  understanding  of  it. 

Mr.  Moon.  And  it  was  the  exercise  by  Congress  of  a  power  under 
the  commerce  clause. 

Mr.  Brantley.  Which  Congress  had  never  before  exercised;  but, 
having  exercised  this  power,  having  acted,  the  previous  laws  of  the 
State  were  all  superseded. 

Then,  Mr.  Chairman,  we  proceed  to  the  next  branch.  Is  this  pro¬ 
posed  law,  imposing  liability  upon  the  railroad  company  in  a  case 
where  the  railroad  company  has  committed  no  fault,  been  guilty  of 
no  negligence,  entered  into  no  contract  to  pay,  a  violation  of  the  due- 
process  clause  ?  Is  that  the  taking  of  the  property  of  A  and  giving 
it  to  B  without  due  process  ?  In  my  opinion,  Mr.  Chairman,  this 
same  decision  of  the  Supreme  Court  upholding  the  employers’  lia- 
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bility  law  answers  those  questions  in  the  negative.  I  will  illustrate 
it  by  this  statement,  without  taking  up  the  time  to  read.  The 
employers’  liability  law  abolishes  the  fellow-servant  doctrine,  and 
when  that  is  done,  and  the  abolishment  of  the  fellow-servant  doctrine 
is  upheld  as  a  proper  exercise  of  power  under  the  Constitution,  we 
have  completely  recognized  the  power  of  Congress  to  impose  liability 
without  fault. 

Mr.  Webb.  I  think  the  ground  on  which  that  doctrine  has  been 
abolished  is  that  the  railroad  that  employs  men  is  responsible  for 
their  carelessness  or  negligence,  and  if  one  of  the  employees  is  injured 
through  the  carelessness  of  his  fellow  employee,  they  say  the  railroad 
ought  to  be  responsible  in  damages,  because  they  were  charged  with 
the  selection  of  careful  men. 

Mr.  Brantley.  Precisely;  but  where  the  railroad  company  has 
exercised  care,  where  it  had  every  reason  to  believe  that  its  delinquent 
employee  was  a  careful,  prudent  man,  where  this  delinquent  employ¬ 
ee’s  record  previously  had  been  perfect,  and  so  shown,  before  they 
employed  him,  and  lie  subsequently  commits  an  act  of  negligence, 
being  properly  supervised — wherein  is  the  railroad  company  negligent  ? 

The  abolishment  of  the  follow-servant  doctrine  is  the  recognition 
of  the  power  of  Congress  to  impose  liability  without  fault,  because  no 
matter  how  careful  the  master  may  be  in  the  selection  of  the  delin¬ 
quent  servant,  he  is  still  held  liable  for  the  negligence  of  that  delinquent 
servant.  He  is  held  liable  without  having  been  guilty  of  negligence 
or  fault  of  any  kind;  and  it  seems  to  me  if  we  can  do  that  we  are 
doing  no  more,  in  principle,  than  we  do  in  this  proposed  bill,  in  holding 
the  master  liable  without  fault. 

Congress  has  enacted  a  safety-appliance  law,  and  this  committee 
remembers  that  some  of  the  railroads  took  that  law  up  to  the  Supreme 
Court  upon  the  proposition  that  if  the  railroad  company  exercised  all 
proper  care,  was  guilty  of  no  actual  negligence,  it  ought  not  to  be  held 
liable  for  an  accident  growing  out  of  the  violation  of  this  law.  But 
the  Supreme  Court  held  that  Congress  had  the  power  to  impose  the 
absolute  duty,  and  the  defense  of  the  exercise  of  care  was  not  available. 
In  C\,  B.  &  Q.  Rv.  Co.  v.  U.  S.,  reported  in  220  U.  S.,  559-574,  the  court 
say,  quoting  with  approval  the  case  of  Taylor  (210  U.  S.,  281): 

In  the  case  before  us  the  liability  of  the  defendant  does  not  grow  out  of  the  common- 
law  duty  of  master  to  servant.  The  Congress,  not  satisfied  with  the  common-law  dutv 
and  its  resulting  liability,  has  prescribed  and  defined  the  duty  by  statute.  *  *  * 
The  obA'ious  purpose  of  the  legislature  was  to  supplant  the  qualified  duty  of  the  com¬ 
mon  law  with  an  absolute  duty  deemed  by  it  more  just.  *  *  *  It  is  quite  conceiv¬ 
able  that  Congress,  contemplating  the  inevitable  hardship  of  such  injuries,  and  hoping 
to  diminish  the  economic  loss  to  the  community  resulting  from  them,  should  deem  it 
wise  to  impose  their  burdens  upon  those  who  could  measurably  control  their  causes, 
instead  of  upon  those  who  are  in  the  main  helpless  in  that  regard. 

That  is  the  principle  upon  which  this  proposed  legislation  is  based. 
The  Supreme  Court  further  said  in  that  case: 

There  is  imposed  an  absolute  duty  on  the  carrier,  and  the  penalty  can  not  be  escaped 
by  the  exercise  of  reasonable  care. 

Congress  also  enacted  the  hours  of  labor  that  these  employees  of 
interstate  railroads  could  be  required  to  observe,  and  the  constitu¬ 
tionality  of  that  was  upheld  the  court  saying  in  221  U.  S..  612: 

Congress  may  enact  laws  for  the  safeguarding  of  the  persons  and  property  that  are 
transported  in  that  commerce  and  of  those  who  are  employed  in  transporting  them. 


24  EMPLOYERS*  LIABILITY  AND  WORKMEN *S  COMPENSATION. 


The  court  further  says: 

Under  its  power  suitably  to  provide  for  the  safety  of  employees  and  travelers, 
Congress  was  not  limited  to  the  enactment  of  laws  relating  to  mechanical  appliances, 
but  it  was  also  competent  to  consider,  and  to  endeavor  to  reduce,  the  dangers  inci¬ 
dent  to  the  strain  of  excessive  hours  of  duty  on  the  part  of  engineers,  conductors, 
train  dispatchers,  telegraphers,  and  other  persons  embraced  within  the  class  defined 
by  the  act.  And  in  imposing  restrictions  having  reasonable  relation  to  this  end, 
there  is  no  interference  with  liberty  of  contract  as  guaranteed  by  the  Constitution. 

In  196  U.  S.,  and  again  in  205  U.  S.,  both  on  page  1  of  the  respective 
volumes,  you  will  find  cases  holding  that  Congress  may  abolish  the 
rule  of  the  assumption  of  risk.  We  also  find  in  our  statutes  that  a 
common  carrier  is  made  liable  for  the  safety  of  goods  intrusted  to  it 
for  carriage  even  though  the  loss  or  damage  occurs  without  fault  on 
the  part  of  the  carrier.  In  the  Bank  Guaranty  cases,  from  Okla¬ 
homa,  in  219  U.  S.,  104,  we  have  typical  cases  of  imposing  liability 
without  fault.  In  the  Zernecke  case  (183  U.  S.,  582)  the  Supreme 
Court  says' 

Our  jurisprudence  affords  examples  of  legal  liability  without  fault  and  of  the 
deprivation  of  property  without  fault  being  attributable  to  its  owner. 

In  this  particular  case  the  court  upheld  a  statute  of  Nebraska 
imposing  upon  railroad  companies,  though  without  fault,  absolute 
liability  for  injuries  to  passengers,  except  in  certain  cases  involving 
the  latters’  own  serious  misconduct.  Ihe  court  quotes  with  approval 
127  U.  S.,  205,  upholding  a  statute  of  Kansas  abolishing  the  fellow- 
servant  doctrine. 

The  Matthews  case,  reported  in  174  U.  S.,  102 — the  “fire  cases,” 
so  called — sustains  the  proposition  and  the  power  to  impose  liability 
without  fault.  In  the  Matthews  case,  at  page  102,  the  Supreme 
Court  said: 

If  in  order  to  accomplish  a  given  beneficial  result,  a  result  which  depends  on  the 
action  of  a  corporation,  the  legislature  has  the  power  to  prescribe  a  specific  duty  and 
punish  a  failure  to  comply  with  it  by  a  penalty,  *  *  *  has  it  not  equal  power  to 
prescribe  the  same  penalty  for  failing  to  accomplish  the  same  result,  leaving  to  the 
corporation  the  selection  of  the  means  it  deems  best  therefor?  Does  the  power  of  the 
legislature  depend  on  the  method  it  pursues  to  accomplish  its  result? 

Mr.  Chairman,  under  this  proposed  law  every  accident  is  penalized. 
We  leave  to  the  railroad  to  adopt  the  means  that  to  it  may  seem  best 
to  prevent  the  recurrence  of  these  accidents.'  We  impose  the  pen¬ 
alty  as  a  regulation  of  commerce. 

Mr.  Webb.  Is  there  a  very  great  incentive  to  reduce  the  number  of 
accidents  when  you  permit  tlie  amount  of  money  they  pay  out  on 
account  of  them  to  be  taken  into  consideration  in  fixing  the  rates  they 
shall  charge  ?  Does  it  not  make  what  they  pay  their  employees  a  tax 
on  the  public  ? 

Mr.  Brantley.  That  is  another  question.  But  it  happens  in  this 
country  that  the  railroad  company  has  no  power  to  tax  tbe  public  at 
all.  It  can  have  no  right  except  such  as  tbis  Government  permits  it 
to  have. 

Mr.  Webb.  But  the  Government  permits  it  to  be  taken  into  con¬ 
sideration. 

Mr.  Brantley.  The  rates  are  regulated  by  the  Interstate  Com¬ 
merce  Commission. 

Mr.  Webb.  But  they  must  take  into  consideration  the  amount  of 
money  paid  out  in  these  suits. 
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Mr.  Moon.  That  was  stricken  out  in  the  Senate. 

Mr.  Webb.  But  it  is  in  this  bill  we  are  discussing  now. 

The  Chairman.  It  is  in  the  Brantley  bill. 

Mr.  Brantley.  We  all  agree  that  that  shall  go  out  of  the  bill.  It 
is  practically  meaningless.  Of  course,  the  same  question  is  involved 
that  is  involved  under  the  liability  law.  The  railroad  is  going  to  pay 
for  these  damages,  whether  they  are  imposed  under  a  law  creating  a 
liability  for  negligence  or  whether  they  are  imposed  as  direct  liability 
without  regard  to  negligence.  There  is  no  difference  in  principle. 
The  railroad  will  try  to  get  as  much  back  as  it  can  under  its  rates  in 
the  one  case  the  same  as  in  the  other.  We  are  not  effecting  any 
change  in  that  status  whatsoever,  and  the  declaration  in  this  bill  to 
that  effect  would  be  absolutely  meaningless,  in  my  judgment  ;  it  would 
not  bind  anybody.  It  would  be  a  mere  declaration  of  an  idea,  but 
would  not  be  law,  and  therefore  there  is  no  practical  good  to  be  accom¬ 
plished  by  putting  it  in  the  law. 

Mr.  Carlin.  What  amendments  did  the  Senate  adopt  yesterday  to 
this  bill?  I  have  not  seen  the  record. 

Mr.  Brantley.  The  Senate  adopted  quite  a  number  of  amend¬ 
ments.  A  number  were  recommended  by  the  Senate  Judiciary  Com¬ 
mittee,  and  a  number  were  proposed  yesterday  and  agreed  to  by  the 
friends  of  the  measure.  I  think  there  are  a  number  of  minor  amend¬ 
ments  that  should  be  made  to  the  bill,  and  I  shall  be  very  glad  indeed 
if,  when  the  committee  takes  the  bill  up  section  by  section,  I  may  be 
permitted  to  be  present  and  make  some  suggestions  as  to  amendments 
that  would  be  desirable  to  perfect  the  legislation. 

Mr.  Chairman,  it  seems  to  me  that,  so  far  as  I  can  present  it,  these 
authorities  completely  answer  any  question  that  might  be  raised  as  to 
the  power  of  Congress  to  enact  this  legislation,  either  so  far  as  the 
employee  is  concerned  or  so  far  as  the  employer  is  concerned.  With 
me  it  was  a  much  more  serious  question  in  the  beginning  as  to  whether 
we  had  the  power  to  impose  this  liability  without  fault  than  it  was  as 
to  our  power  to  take  away  the  right  of  action  of  the  employee  because 
I  always  knew  that  the  right  of  action  existing  was  the  creation  of 
law  in  that  it  was  under  an  authorization  of  law  that  “A”  could  be 
held  liable  for  the  negligence  of  “B,”  and  the  law  having  created  that 
kind  of  liability  could  remove  it,  still  leaving  the  liability  upon  “B,” 
who  caused  the  injury. 

Mr.  Graham.  Is  that  quite  a  fair  way  to  state  the  proposition? 
If  I  am  injured  through  the  negligence  of  a  railroad  locomotive  engi¬ 
neer,  it  would  not  be  proper,  would  it,  to  refer  to  the  railroad  as  “A” 
and  the  engineer  as  “B”  ?  They  are  both  “A.” 

Mr.  Brantley.  That  is  because  the  law  has  made  them  so  just 
as  the  Supreme  Court  said  of  the  Pennsylvania  statute — the  liability 
that  exists  is  an  offspring  of  the  law.  It  is  founded  upon  justice,  but 
at  the  same  time  it  is  the  offspring  of  the  law. 

Mr.  Davis.  But  in  the  case  of  liability  for  death  it  is  not  even  an 
offspring  of  the  common  law;  it  is  statutory. 

Mr.  Brantley.  Of  course;  and  there  was  no  liability  for  death 
until,  I  think,  about  1846.  That  is  a  purely  statutory  liability. 

Mr.  Graham.  But  an  individual  could  not  incorporate  a  railroad. 
The  railroad  has  to  be  run  by  an  incorporated  company,  and  the 
engineer  is  one  arm  of  that  entity.  He  is  a  part  of  it,  and  so  far  as  I, 
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a  stranger  to  it  am  concerned  he  and  the  railroad  are  UA”  and  I 
am  “B.” 

Mr.  Brantley.  But  under  the  old  law  the  railroad  was  “A,”  the 
delinquent  employee  was  aB  ”  and  the  injured  man  was  “C.”  and 
“A”  was  not  liable  for  the  negligence  of  UB”  unless  “A”  himself 
was  negligent  in  the  selection  of  “B.”  We  have  changed  all  that 
by  statute. 

Mr.  Graham.  I  think  we  are  getting  it  to  a  sounder  basis  now  by 
putting  it  all  on  the  ground  of  the  police  power. 

Mr.  Brantley.  Precisely,  and  we  are  now  going  one  step  further. 
It  was  a  great  step  forward  when  the  lawmakers  of  this  country 
abolished  the  fellow-servant  doctrine.  We  now  progress  still  further 
and  propose  to  take  care  of  the  injured  who  are  under  present  laws 
absolutely  remediless. 

Mr.  McCoy.  Is  not  the  whole  law  of  tort  the  law  of  public  policy  ? 

Mr.  Brantley.  Undoubtedly. 

Mr.  McCoy.  Then,  underlying  these  bills  in  the  States,  and  also 
Federal  legislation,  and  the  proposed  legislation,  is  there  not  this 
principle  involved,  as  a  matter  of  public  policy,  aside  from  any  ques¬ 
tion  of  penalizing  the  individual,  that  the  loss  ought  to  be  made  to 
fall  on  the  community  at  large  and  not  fall  on  the  person  in  the  com¬ 
munity  who  is  least  able  to  stand  that  loss,  namely,  the  employee  ? 

Mr.  Brantley.  I  think  that  is  true  under  our  system  as  it  now 
exists.  The  entire  burden  of  railroad  accidents  that  inevitably  occur 
without  fault  is  placed  on  the  shoulders  of  the  man  least  able  to 
bear  it,  and  we  are  proposing  to  shift  that  burden. 

It  is  true,  Mr.  Chairman,  that  when  the  New  York  employers' 
liability  law  went  before  the  New  York  Court  of  Appeals,  in  the  Ives 
case,  they  held  it  to  be  unconstitutional,  upon  the  ground  that  it 
was  the  taking  of  property  of  the  employer  and  giving  it  to  the  em¬ 
ployee  where  no  fault  existed.  We  have  concluded  from  otir  in¬ 
vestigation  that  a  different  result  ought  to  have  been  reached.  But 
it  is  true  also  that  in  the  Ives  case  the  court  of  appeals  particularly 
excepted  from  its  opinion  cases  against  a  railroad  company  growing 
out  of  its  public  service  work.  In  other  words,  the  very  question 
we  are  dealing  with  here  they  excluded  from  the  effect  of  their 
decision. 

Mr.  Davis.  That  was  an  opinion  bv  a  divided  court,  too,  was  it 
not  ? 

Mr.  Brantley.  Yes.  Now,  Mr.  Chairman,  recurring  just  for  the 
moment,  I  think  it  is  fundamental  that  any  regulation  of  commerce 
to  be  valid  and  legal  must  be  reasonable.  I  do  not  think  we  have 
the  power  to  impose  an  arbitrary,  wholly  unreasonable  liability.  I 
believe  this  law  has  to  be  exclusive,  not  only  for  the  reasons  I  gave 
the  other  day,  as  a  matter  of  public  policy,  but  I  believe  it  ought  to 
be  exclusive  in  order  that  we  mav  take  no  chances  of  the  whole 
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scheme  being  held  unconstitutional.  We  are  undertaking  by  this 
law  to  impose  upon  the  railroad  company  an  absolute  liability  where 
it  lias  committed  no  fault,  has  been  guilty  of  no  negligence,  and  entered 
into  no  contract  to  pay.  We  are  proposing  to  do  that  under  our 
power  to  regulate  commerce,  and  it  does  seem  to  me  that  it  ought  to 
be  a  reasonable  regulation,  and  one  that  under  its  terms  offers  some 
compensation  to  the  railroad  as  a  set-off  for  the  arbitrary  absolute 
liability  that  is  imposed. 
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Mr.  Moon.  In  that  connection,  do  you  not  also  think  it  must  ho 
exclusive  and  compulsory?  That  is,  it  could  not,  could  it,  in  your 
judgment,  be  a  regulation  of  commerce  that  we  had  a  right  to  make, 
if  we  left  it  to  one  man  to  say  that  he  would  observe  it  and  to  another 
that  he  would  not  observe  it?  Nor  could  we  call  it  the  exercise  of 
something  akin  to  the  police  power,  unless  for  the  safety  of  the  public  ? 
What  is  your  view  of  permitting  election  ? 

Mr.  Brantley.  I  was  just  undertaking,  Mr.  Chairman,  to  point 
out  that  I  believe  we  must  make  it  exclusive;  and  of  course  it  must 
be  compulsory.  We  must  make  certain  that  we  have  not  tran¬ 
scended  the  fifth  amendment.  We  want  a  constitutional  law.  If  we 
enact  a  law  that  leaves  standing  the  full  negligence  liability,  where 
negligence  exists,  and  then  this  absolute  liability  where  no  negligence 
exists,  is  that  a  reasonable  regulation  ?  Is  it  a  regulation  at  all  ? 
Isn’t  it  simply  confiscation? 

Mr.  Floyd.  Mr.  Brantley,  the  advocates  of  this  measure  have 
urged  that  we  ought  to  adopt  it  because  the  other  civilized  countries 
of  the  world  have  adopted  similar  laws,  or  something  along  the  same 
line,  providing  for  compensation  to  workmen.  Is  it  not  a  fact  that 
in  practically  all  the  other  countries  of  the  world  where  they  have 
adopted  this  compensation  act  they  are  elective,  at  the  option  of  the 
employee  ? 

Mr.  Brantley.  Not  at  all,  Mr.  Floyd;  not  any  more  so  than  you 
could  say  that  the  various  State - 

Mr.  Floyd  (interposing).  Is  it  not  elective  in  England? 

Mr.  Brantley.  In  name  only. 

Mr.  Floyd.  Is  it  not  written  in  the  law  ? 

Mr.  Brantley.  It  is  written  in  the  law  that  when  the  injured 
employee  elects  to  sue,  the  employer  is  given  his  right  of  the  law  of 
fellow  servant,  and  the  assumption  of  risk,  and  all  his  common-law 
defenses;  and  nobody  elects  to  proceed  under  the  liability  law. 

Mr.  Floyd.  That  is  a  question  of  practice.  If  you  have  prepared 
a  good  law  here,  would  it  not  be  the  result  in  this  country  also  ?  If 
it  is  better,  and  if  the  employee  is  going  to  get  better  results  by  pro¬ 
ceeding  under  the  compensation  act,  then  would  not  the  practice 
result  here  as  you  say  it  is  resulting  in  England  ?  But  why  deny 
him  that  right  in  the  face  of  the  law  ? 

Mr.  Brantley.  We  think,  Mr.  Chairman— and  it  is  certainly  my 
individual  judgment— to  reenact  the  fellow-servant  law,  the  assump¬ 
tion  of  risk  law,  the  contributory-negligence  law,  and  to  say  that  the 
railroad  shall  have  the  benefit  of  those  in  the  event  the  employee 
elects  to  sue,  is  really  to  bestow  no  right  upon  the  employee,  and 
undoubtedly  if  we  are  going  to  have  a  reasonable  piece  of  legislation 
we  should  restore  these  defenses  to  the  railroad  company  in  the  event 
of  suit.  All  our  States  have  done  so  where  they  have  made  the  law 
elective.  It  is  so  in  England. 

Mr.  Floyd.  It  is  a  fact,  though,  that  in  these  countries  I  speak  of, 
not  only  in  England,  but  in  a  number  of  others — I  have  run  through 
the  list — it  is  made  conditional  on  the  option  of  the  employee;  but  it 
provides  that  if  the  employee  chooses,  at  his  option,  to  elect  his 
common-law  remedies,  then  he  has  no  right  under  the  compensation 
act.  In  other  words,  he  can  not  claim  under  both;  and  that  would 
be  a  just  provision  under  this  law. 
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*  Mr.  Moon.  And,  in  addition  to  that,  it  limits  his  right  of  recovery 
under  the  employers7  liability  act  to  just  what  he  would  get  under  the 
compensation  act.  The  employers7  liability  act  limits  the  recovery. 

Mr.  Floyd.  I  do  not  so  understand  it.  There  are  a  great  many  of 
those  laws. 

Mr.  Brantley.  It  is  limited  as  to  the  amount  he  can  recover. 

Mr.  Norris.  Does  not  the  history  of  those  acts  show  that  men  have 
not  resorted  to  the  old  law,  but  have  universally  taken  under  the  pro¬ 
posed  law  ? 

Mr.  Floyd.  Then,  if  the  law  is  framed  after  such  practice,  why 
insist  so  vehemently  in  denying  the  employee  this  additional  right  ? 

Mr.  Norris.  Would  it  not  have  the  same  effect  if  we  limited  his 
right  of  recovery  under  the  old  law  to  such  an  extent  that  it  would  be 
advantageous  in  every  instance  to  come  under  this  law? 

Mr.  Floyd.  Certainly,  if  you  limited  it  to  the  amount;  but  I  do 
not  understand  that  to  be  so. 

Mr.  Brantley.  It  is  limited  in  England. 

Mr.  Floyd.  If  you  limit  it,  of  course  it  kills  the  law,  for  he  could 
not  recover  any  more  by  a  suit  than  he  could  under  this  act.  Why 
should  he  bring  a  suit  ? 

Mr.  Moon.  He  would  not. 

Mr.  Floyd.  And  that  would  kill  the  effect  of  the  optional  pro¬ 
vision.  But  I  do  not  understand  they  do  that. 

Mr.  Brantley.  Let  me  suggest,  in  that  connection,  that  we  have 
made  a  great  step  forward  in  abolishing  the  doctrine  of  fellow- 
servant,  the  assumption  of  risk,  and  modifying  the  contributory 
negligence  doctrine.  For  my  own  part,  I  do  not  want  to  return  to 
those  doctrines  by  reenacting  them,  and  if  we  do  reenact  them,  as 
it  seems  to  me  everyone  must  concede  shall  be  done  if  we  want  to 
deal  fairly  and  have  a  reasonable  regulation,  we  have  not  conferred 
any  substantial  benefit  upon  the  injured  employee. 

Mr.  Norris.  We  have  done  injury  to  the  railroad  company. 

Mr.  Branltey.  Precisely.  I  do  not  agree  with  Mr.  Floyd  that 
we  are  asked  to  enact  this  law  because  other  countries  have  enacted 
it.  We  do  not  care  whether  other  countries  have  enacted  it  or  not. 
We  merely  cite  these  other  countries  as  showing  the  great  step  for¬ 
ward,  the  progress,  that  the  world  is  making  in  taking  from  the 
shoulders  of  the  injured  employee  the  entire  burden  of  accidental 
injuries. 

Mr.  Thomas.  Section  6  of  this  bill  provides: 

Sec.  6.  That  no  compensation  shall  be  allowed  for  the  injury  or  death  of  an  employee 
where  it  is  proved  that  his  injury  or  death  was  occasioned  by  his  willful  intention 
to  bring  about  the  injury  or  death  of  himself  or  of  another,  or  that  the  same  resulted 
from  his  intoxication  while  on  duty. 

I  want  to  ask  you  what,  under  this  bill,  or  legally,  is  meant  by 
“willful  intention,77  and  who,  under  this  bill,  is  to  be  the  judge 
whether  or  not  an  employee  has  been  guilty  of  willful  intention  ? 

Mr.  Brantley.  Will  you  let  me  finish  this  other  discussion,  and 
then  answer  your  question  ? 

Mr.  Thomas.  Yes,  sir. 

Mr.  Brantley.  I  will  be  very  glad  to  do  it. 

In  reference  to  the  elective  and  exclusive  propositions  of  this  legis¬ 
lation,  let  me  make  this  further  statement  that  this  is  a  regulation  of 
commerce.  Congress  in  its  wisdom  having  determined  that  this  is  a 
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wise  regulation,  all  persons  to  be  affected  by  it  ought  to  be  compelled 
to  observe  and  obey  it,  and  it  should  not  be  left  to  the  discretion  of 
“A,”  “B,”  or  UC ”  to  say  whether  or  not,  in  his  judgment,  this  is  a 
wise  regulation  of  commerce.  It  seems  to  me  that  if  Congress  is 
going  to  act  upon  this  question  at  all  it  should  enact  a  broad  sweeping 
law  and  say  to  all  who  shall  come  within  its  operation,  “You  must 
stand  to  and  abide  b}T  this  regulation  of  commerce.”  To  my  mind 
any  other  kind  of  a  regulation  of  commerce  would  not  be  a  regulation 
of  commerce  by  Congress,  but  would  be  a  regulation  by  the  various 
individuals  who  would  elect  to  say  whether  or  not  they  would  obey 
it  or  be  bound  by  it. 

Then  again,  Mr.  Chairman,  if  we  leave  in  here  the  right  to  sue  for 
negligence  we  must  leave  standing  the  army  of  railroad  attorneys,  we 
must  leave  the  employer  and  employee  still  lined  up  against  each 
other.  We  eliminate  none  of  the  friction.  We  bring  about  none  of 
the  benefits  that  result.  We  do  not  benefit  the  public.  Why  have 
such  a  law  at  all  unless  you  are  going  to  get  some  beneficial  results 
out  of  it  ?  To-day  when  an  accident  occurs  and  a  suit  is  brought, 
negligence  being  alleged,  the  plaintiff  seeks  by  every  possible  means  to 
magnify"  the  alleged  negligence  of  the  defendant  company  in  order  to 
increase  the  damages,  while  the  defendant  company  seeks  to  mini¬ 
mize  the  negligence  in  order  to  reduce  the  amount  of  the  damages, 
and  the  result  is  the  cause  of  the  accident  is  obscured.  We  want  to 
know  what  causes  these  accidents;  we  want  to  put  both  employee 
and  emplover  where  neither  one  can  have  anv  reason  or  any  induce- 
ment  for  misrepresenting  or  misstating  or  distorting  the  facts  con¬ 
nected  with  the  accidents  that  occur. 

Mr.  Moon.  I  would  like  to  emphasize  this  thought.  You  say  that, 
in  your  judgment,  this  law  being  a  regulation  of  commerce  it  ought  to 
be  obeyed  by  all.  I  feel,  and  I  think  you  feel,  that  this  is  essential 
to  its  legality.  We  are  exercising  this  power,  if  we  exercise  it  at  all, 
under  what  might  be  termed  the  police  power  conferred  upon  us  by 
the  plenary  power  given  us  over  interstate  commerce.  The  necessity 
for  the  exercise  of  that  power  must  be  declared  by  Congress;  it  may 
be  exercised  in  conformity  with  wliat  Judge  Holmes  has  said  is  a  pre¬ 
ponderating  public  opinion  in  regard  to  it.  Congress  alone  can  de¬ 
clare  that  public  opinion.  How  can  it  be  permitted  that  anybody 
else  can  say  that  it  shall  not,  in  particular  cases,  be  a  preponderating 
public  opinion  ? 

Mr.  Brantley.  I  think  that  Judge  Moon  is  entirely  right,  and  I 
adopt  his  statement  as  a  part  of  my  remarks.  It  adds  to  the  force  of 
what  I  was  undertaking  to  say. 

Mr.  Davis.  Let  me  amplify  the  suggestion  that  I  made  to  you  in 
conversation  before  the  committee  met.  I  want  to  know  whether 
there  is  anything  in  this  idea  I  have  offered,  not  as  a  conviction,  but 
as  a  query.  We  propose  now  to  go  into  the  physical  valuation  of 
railroads,  and  to  regulate  the  issuance  of  their  stocks  and  bonds, 
which  we  do  solely  on  the  theory  that  by  means  of  the  stocks  and 
bonds  the  rates  which  they  may  charge  the  public  are,  in  large  meas¬ 
ure,  determined;  and  we  do  that,  I  take  it,  under  our  power  to  regu¬ 
late  rates.  If  we  may  do  that  as  to  the  stocks  and  bonds,  may  we 
not  also  regulate  their  other  fixed  charges,  including  those  charges 
which  are  imposed  upon  them  by  accident,  because  of  the  necessary 
connection  between  those  charges  and  the  rates  which  the  public  will 
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ultimately  have  to  pay;  and  is  there  not  a  connection  between  this 
power  and  the  rate-making  power  of  Congress  through  the  Interstate 
Commerce  Commission  ? 

Mr.  Brantley.  I  think  that  is  undoubtedly  true. 

Mr.  Davis.  If  that  be  true,  is  it  not  important  and  imperative  that 
this  remedy  shall  be  exclusive,  so  that  this  standard  of  liability,  when 
we  come  to  consider  it  in  connection  with  rates,  shall  be  the  only 
standard  to  consider  in  that  connection? 

Mr.  Brantley.  I  think  that  is  quite  an  important  contribution  to 
the  argument  as  showing  the  necessity  of  fixing  a  standard  that  will 
apply  to  all  of  these  accidents  that  may  occur.  It  ought  to  be  a 
uniform  regulation. 

Mr.  Norris.  I  want  to  suggest  as  bearing  on  the  constitutionality — 
I  think  you  have  suggested  it  in  substance — that  while  it  is  admitted 
by  the  friends  of  the  proposed  law  that  it  will  make  the  railroad  com¬ 
pany  liable  in  cases  where  under  the  law  now  it  is  not  liable,  would  it 
not  follow,  if  we  are  going  to  impose  that  liability  without  fault,  in 
cases  where  the  railroad  company  is  not  at  fault,  if  we  took  out  from 
under  the  law  all  other  cases,  if  we  let  everybody  sue  who  wanted  to, 
would  we  not  really  then  be  taking  the  property  of  “A”  and  giving  it 
to“B”? 

• 

Mr.  Brantley.  I  think  that  is  true,  undoubtedly.  I  think  that 
would  be  so  if  we  leave  negligence  liability  to  stand  as  it  is  to-day,  and 
simply  by  this  law  add  to  the  burdens  of  the  railroads.  It  would 
be  to  say  to  the  railroads,  “if  you  are  negligent  you  shall  be  mulcted 
in  whatever  damages  juries  may  see  proper  to  fix.  If  you  exercise 
all  care  and  are  guilty  of  no  fault  and  no  negligence,  we  are  still  going 
to  make  you  pay  these  arbitrary  amounts  ’’  I  think  that  would  be 
taking  the  property  of  “A”  and  giving  it  to  “B”  without  due  process 
of  law. 

Mr.  Thomas.  Judge  Brantley,  does  not  this  bill  absolutely  take 
away  the  right  of  an  employee  who  is  injured  to  bring  a  suit  against 
the  railroad  company  in  either  a  State  or  a  United  States  court? 

Mr.  Brantley.  No,  sir. 

Mr.  Thomas.  Does  it  not  absolutely  take  away  the  right  to  bring 
any  suit  ? 

Mr.  Brantley.  It  does  not  take  away  his  right  to  bring  a  suit  in  a 
State  under  a  State  law,  because  that  right  has  already  been  taken 
away  under  the  liability  law. 

Mr.  Thomas.  I  understand.  So  an  employee  has  no  right,  if  this 
bill  is  passed,  to  bring  any  suit  for  any  injuries. 

Mr.  Brantley.  Except  under  the  compensation  law. 

Mr.  Thomas.  That  is  what  I  say,  under  this  law.  Even  admitting 
that  such  a  bill  is  constitutional — which  I  do  not  admit — do  you 
think  that  is  right  and  proper  to  the  employee  ?  Ought  not  that  to 
be  elective;  ought  it  not  be  at  his  option? 

Mr.  Brantley.  That  is  the  precise  question,  Mr.  Thomas,  I  have 
been  discussing  all  this  morning. 

Mr.  Thomas.  I  understand  you  have.  Why  should  his  right  be 
taken  away  from  him  to  sue  in  the  courts  of  the  country  ?  What 
justice  is  there  in  taking  away  his  right  to  sue  in  the  courts  of  the 
country  ? 

Mr.  Brantley.  I  might  answer  that  question  by  asking  you,  What 
justice  do  you  think  there  is  in  saying  to  a  railroad  company  that 
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lias  exercised  all  possible  care,  and  committed  no  fault  and  no  negli¬ 
gence,  that  they  must  pay  a  negligent  employee  who  is  hurt  by  his 
own  negligence  ? 

Mr.  Thomas.  They  will  not  do  it  before  a  jury  awards  damages, 
if  it  is  proven. 

Mr.  Brantley.  They  will  do  it  under  this  law.  This  is  the  com- 
pensation  law  that  we  are  proposing,  that  they  shall  do  it. 

Mr.  Thomas.  I  do  not  think  that  is  right  or  proper,  either,  so  far 
as  that  is  concerned. 

Mr.  Moon.  Air.  Thomas,  Mr.  Brantley  has  shown  conclusively  that 
it  gives  the  railroad  employees  three  dollars  to  one  that  they  are 
getting  now. 

Air.  Thomas.  I  do  not  think  so. 

Air.  Aloox.  He  has  proved  it. 

Air.  Thomas.  He  has  proved  it  by  statistics. 

Air.  AIoon.  You  could  not  prove  it  any  other  way. 

Air.  Thomas.  I  know  how  it  is  about  those  things  in  my  country  a 
little  better  than  those  statistics  show. 

Air.  Graham.  While  that  is  probably  true,  it  would  also  result  in 
giving  some  persons  less,  in  all  probability,  than  they  would  get  under 
the  late  law. 

Air.  Thomas.  Than  they  were  entitled  to. 

Air.  Sterling.  Judge  Brantley,  I  think  it  was  inadvertent,  but  the 
employers’  liability  law  did  not  take  away  the  right  to  sue  in  the 
State  courts. 

Air.  Brantley.  Oh,  no;  that  power  is  specifically  conferred  by  an 
amendment  to  the  liability  law.  But  the  right  of  action  is  a  right 
conferred  by  Congress.  You  can  enforce  that  right  in  the  State 
courts. 

Air.  Floyd.  And  they  have  so  expressly  held  in  those  decisions. 

Air.  Brantley.  Not  so  expressly  held;  but  it  has  been  expressly 
enacted  by  Congress  that  they  can  do  it. 

Air.  Floyd.  So  far  as  the  right  of  action  is  within  the  jurisdiction 
of  the  State  courts,  while  the  act  of  Congress  is  the  supreme  law  of 
the  land,  and  the  only  remedy  the  party  has,  they  have  expressly  held 
that  he  has  a  right  to  enforce  the  remedy  in  a  State  court,  within  the 
jurisdiction  of  the  State  court. 

Air.  Brantley.  Undoubtedly;  and  Congress  has  said  in  terms  that 
he  shall  have  the  right  to  enforce  it  in  the  State  courts. 

Air.  Floyd.  Do  you  not  think  he  would  have  it  without  that?. 

Air.  Sterling.  I  think  he  would. 

Air.  Floyd.  I  want  to  ask  you  another  constitutional  question  on  a 
subject  to  which  you  have  not  adverted.  Amendment  7  to  the 
Constitution  provides  that  in  all  common-law  cases  where  the 
amount  involved  is  $20  and  upward  the  right  of  trial  by  jury  shall 
be  preserved.  The  Supreme  Court  holds  that  that  applies  to  Federal 
statutes,  and  any  future  statute  that  denies  the  right  of  trial  by  jury 
is  void.  You  have  the  machinery  here  whereby  the  complaint  must 
be  filed  before  an  adjuster,  and  then  the  party  has  a  trial  before  the 
adjuster,  and  at  the  end  of  that  trial  either  party  may  file  exceptions 
to  the  findings  of  the  adjuster.  The  adjuster  shall  file  his  findings  in  a 
district  court,  and  there  shall  be  a  trial  de  novo  on  the  application 
of  either  party,  and  there  for  the  first  time  a  jury  is  provided  for. 
Do  you  think  that  the  providing  for  the  jury  after  one  trial  has  been 
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held  is  a  substantial  or  a  fair  compliance  with  that  provision  of  the 
Federal  Constitution  which  guarantees  to  every  man  the  right  of 
trial  by  jury  where  the  amount  in  controversy  is  $20  or  upward  ? 

Mr.  Brantley.  I  do,  unquestionably. 

Mr.  Floyd.  I  would  like  to  hear  you  on  that  point. 

Mr.  Brantley.  I  do  not  want  to  take  up  too  much  of  the  time  of 
the  committee,  and  I  would  suggest  that  any  gentleman  having  any 
doubt  upon  that  question  should  read  our  report,  which  I  think  dis¬ 
cusses  it  fully  and  completely,  and  cites  the  authorities,  and  is  unan¬ 
swerable  upon  that  question.  I  would  suggest  right  now  this  thought, 
that  that  question  is  largely  determined  by  the  constitutional  ques¬ 
tion  raised  under  the  fifth  amendment.  In  other  words,  if  we  have 
the  power  to  abolish  the  right  of  action  under  the  present  employers’, 
liability  law,  which  we  say  we  have,  then  we  say  we  have  got  juris¬ 
diction  over  the  entire  subject,  and  can  recreate  that  right  in  a  limited 
form,  and  fix  the  amount  that  a  man  may  be  entitled  to  under  the 
new  law  that  we  enact.  Having  complete  jurisdiction  over  the 
entire  subject,  we  propose  to  and  do  in  this  bill  create  a  limited  lia¬ 
bility.  That  we  unquestionably  have  the  power  to  do.  We  have 
unquestionably  the  power  to  say  that  the  amount  of  recovery  shall 
not  exceed  a  certain  amount,  and  that  is  not  a  denial  of  the  right  of 
trial  by  jury. 

Mr.  Floyd.  But  you  create  an  absolute  right,  within  certain  limits, 
and  that  might  in  all  cases,  probably  in  every  case,  exceed  the  con¬ 
stitutional  amount,  and  my  contention  is  that  between  the  limit  of 
$20  and  the  highest  amount  fixed  in  this  bill,  in  ascertaining  the 
right  you  have  created  by  this  new  law,  or  will  have  created,  any 
claimant  is  entitled  to  a  trial  by  jury. 

Mr.  Brantley.  And  so  we  give  it. 

Mr.  Floyd.  You  do  give  it  in  a  way,  after  there  has  been  a  full 
trial  and  inquiry  into  all  the  facts  in  the  case  before  an  adjuster. 
You  require  a  claimant,  before  going  into  a  court  to  assert  his  consti¬ 
tutional  right,  under  a  law  you  have  created  as  the  sole  means  of 
getting  into  that  court,  to  first  file  his  claim  before  an  adjuster,  allow 
the  other  party  to  answer,  and  have  a  trial  of  all  the  issues,  and  then 
after  that,  if  either  party  desires  to  except  to  the  findings,  it  goes 
into  court  and  a  jury  trial  is  provided.  If  neither  party  excepts  to 
the  findings,  it  becomes  final  without  any  jury. 

Mr.  Moon.  Not  on  the  question  of  the  amount. 

Mr.  Floyd.  If  not  on  the  question  of  the  amount,  then  I  say  it  is 
unconstitutional. 

Mr.  Brantley.  It  is  only  the  question  of  the  amount  within  the 
limits  fixed  by  the  law. 

Mr.  Floyd.  That  is  what  I  am  talking  about,  on  the  amount  within 
the  limits  he  has  a  trial,  if  it  is  over  $20,  and  after  the  examination 
before  the  adjuster,  he  is  entitled  to  a  trial  by  jury. 

Mr.  Brantley.  Yes.  Your  objection  is,  as  I  understand  it,  that 
we  do  not  give  a  jury  trial  in  the  first  instance. 

Mr.  Floyd.  It  is  not  a  fair  way  to  give  it  at  the  end  of  a  trial.  In 
other  words,  you  deny  him  the  right  of  trial  by  jury  in  the  preliminary 
proceedings  and  force  him  to  go  through  the  formality  of  a  trial,  in 
which  evidence  is  taken  on  both  sides  of  the  controversy,  and  then 
give  him,  as  a  final  right,  the  privilege  of  going  into  court. 
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Mr.  Graham.  The  Constitution  does  not  say  lie  shall  have  that  right 

trial  by  jury  in  the  first  instance. 

Mr.  Thomas.  Have  you  any  objection  to  this  bill  going  over  to  the 
December  term  of  Congress,  and  let  the  labor  organizations  that  are 
affected  by  this  bill  take  a  referendum  vote  as  to  whether  or  not  they 
are  for  it  ? 

Mr.  Brantley.  Mr.  Thomas,  it  is  not  a  question  of  whether  I  object 
or  whether  you  object;  it  is  no  more  my  bill  than  it  is  yours.  I  have 
no  more  interest  in  it  than  you  have.  I  think  with  the  great  labor 
organizations  of  this  county  demanding  this  legislation,  as  they  have 
been  demanding  it  for  the  past  several  years,  with  botji  sides  practi¬ 
cally  agreed  upon  this  legislation,  the  railroad  and  the  employee,  it 
would  be  a  great  mistake  not  to  take  advantage  of  that  favorable 
situation  to  enact  the  legislation.  It  makes  no  difference  to  me 
whether  it  is  ever  enacted  or  not,  as  far  as  I  am  individually 
concerned. 

Mr.  Thomas.  I  understand  the  labor  organizations,  since  they  have 
found  out  the  provisions  of  the  bill,  are  not  for  it. 

Mr.  Brantley.  That  is  a  very  broad  statement,  11  since  they  have 
found  out.”  A  member  of  a  labor  organization,  the  editor  of  a  railroad 
labor  paper,  was  one  of  the  commission  who  framed  this  legislation, 
and  the  members  of  the  various  orders  of  railroad  employees  day  after 
day  and  week  after  week  and  month  after  month  were  with  the  com¬ 
mission  helping  to  frame  this  legislation,  and  a  majority  of  the  sections 
in  it  are  sections  that  they  themselves  wanted  to  have. 

Mr.  Higgins.  They  petitioned  me  for  this  legislation  recently. 

Mr.  Brantley.  They  have  been  petitioning  for  years  for  it. 

Mr.  Graham.  I  have  had  communications  from  the  Brotherhood 
of  Locomotive  Engineers  within  a  week  urging  the  passage  of  the 
Brantley  bill. 

Mr.  Brantley.  There  is  no  question  about  their  demanding  it. 

Mr.  Floyd.  Judge  Brantley,  I  think  we  understand  the  law  pre¬ 
cisely  alike — as  to  the  jury.  The  claimant  has  no  right  to  a  jury 
before  the  proceeding  before  the  adjuster. 

Mr.  Brantley.  That  is  true. 

Mr.  Floyd.  He  is  allowed  a  jury,  provided  he  demands  it,  when 
he  gets  into  the  Federal  court,  at  the  end  of  the  adjuster’s  proceedings, 
and  the  only  way  he  can  get  into  the  Federal  court  is  to  file  excep¬ 
tions  to  the  findings  of  the  adjuster  and  file  them  in  the  district  £Ourt, 
and  make  his  application  for  a  jury  trial.  That  is  correct,  is  it  not  ? 

Mr.  Brantley.  Yes,  sir. 

Mr.  Webb.  Is  not  the  finding  of  the  adjuster  prima  facie  the  ver¬ 
dict  of  the  jury  ? 

Mr.  Floyd.  It  is  so  made  by  the  words  of  the  statute,  unless  it  is 
amended.  The  trial  then  before  the  court  is  de  novo,  under  this 

bill. 

Mr.  Brantley.  Yes. 

Mr.  Floyd.  Then  why  not  fix  your  limitation  just  as  you  have  in 
the  bill,  and  require  the  payment  of  so  much,  and  allow  the  parties 
to  go  directly  into  the  Federal  court  and  have  a  jury  trial  and  deter¬ 
mine  how  much  they  shall  be  allowed  under  the  provisions  of  this  act  ? 

Mr.  Carlin.  One  of  the  objects  of  this  bill  is  to  give  speedy  relief 
to  the  injured  and  avoid  the  delays  of  litigation.  Your  proposition, 
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if  the  commission  had  adopted  it,  would  have  left  that  very  serious 
obstacle  still  in  the  way,  and  the  question  of  settlement  would  always 
have  been  left  open  to  delays. 

Mr.  Floyd.  The  question  of  settlement  is  always  left  open  under 
the  provisions  of  this  bill.  You  are  compelled  to  go  before  an 
adjuster  first  and  address  your  claim  to  him,  and  if  you  are  not  satis¬ 
fied;  with  the  adjustment,  you  are  compelled  to  have  a  trial  de  novo, 
and  go  through  the  whole  proceeding  again.  It  seems  to  me  that 
that  delays  all  matters,  except  where  the  employee  submits  to  what¬ 
ever  terms  may  be  imposed  upon  him. 

Mr.  Moon.  Mr.  Floyd,  experience  has  shown  in  other  countries 
that  that  machinery  disposes  of  85  to  90  per  cent  of  the  cases,  and 
they  never  go  beyond  it. 

Mr.  Floyd.  If  you  put  the  optional  provision  in  that  is  in  the  laws 
of  the  old  countries,  I  will  not  have  another  word  to  say  about  it. 

Mr.  Thomas.  That  is  what  I  say,  too. 
r.  Mr.  Carlin.  The  committee  feels  that  it  will  have  to  rise,  and  they 
are  to  meet  again  this  afternoon  at  2.30  on  a  very  important  matter. 
I  wanted  to  inquire  if  you  had  concluded  your  argument,  Judge 
Brantley  % 

Mr.  Brantley.  There  are  only  one  or  two  other  matters  I  wish  to 
develop  at  this  time.  But,  of  course,  I  am  subject  to  the  wish  and 
desire  of  the  committee. 

Mr.  Sterling.  If  you  want  to  proceed  on  that,  I  will  not  interrupt 
you,  but  if  you  are  through,  I  want  to  ask  you  one  question  with  ref¬ 
erence  to  the  practice. 

Mr.  Thomas.  You  have  not  answered  the  question  I  asked  you. 

Mr.  Brantley.  No,  I  still  have  your  question  to  answer. 

Mr.  Sterling.  This  provides  that  the  case  shall  be  tried,  where 
exceptions  are  filed,  in  the  district  court.  Do  you  not  think  it  would 
be  possible  to  arrange  it  so  that  it  might  be  tried  in  the  State  court  in 
the  county  where  the  cause  of  action  arose  ? 

Mr.  Brantley.  That  is  a  question  we  seriously  and  earnestly 
considered.  We  reached  the  conclusion  that  there  ought  to  be 
uniformity,  that  this  was  a  Federal  statute,  and  this  adjuster,  whom 
we  finally  determined  upon,  is  an  officer  of  the  Federal  court,  and  it 
would  hardly  look  the  orderly  way  to  have  the  officer  of  a  Federal 
court  submit  his  reports  to  a  State  court.  Of  course,  we  proceeded 
upon  the  theory  that  there  were  but  few  cases  that  would  ultimately 
go  to  the  court  at  all. 

I  want  to  say  to  Mr.  Floyd  that  we  followed,  and  undertook  to 
profit  by,  the  experience  of  other  countries  and  the  States  that  have 
enacted  legislation  of  this  sort.  The  fundamental  purpose,  so  far 
as  the  procedure  proposed  is  concerned,  is  simplicity  and  the  avoid¬ 
ance  of  litigation.  We  debated  the  question  of  putting  the  enforce¬ 
ment  of  this  law  under  the  Interstate  Commerce  Commission,  or 
under  some  bureau  of  this  Government.  But  if  we  had  a  central 
bureau  we  would  have  hundreds  or  thousands  of  its  employees 
submitting  reports  to  it,  and  we  concluded  that  we  had  about  enough 
of  bureaucratic  Government  in  this  country  already,  and  that  this 
was  a  law  that  ought  to  be  enforced,  and  would  better  be  enforced  by 
the  agencies  of  the  courts.  Our  purpose  was  to  simplify  it,  to  avoid 
the  necessity  of  jury  expenses,  and  avoid  the  expenses  of  litigation 
just  as  far  as  it  was  possible  to  do  it,  realizing,  of  course,  that  ulti¬ 
mately  we  must  preserve  the  right  under  the  seventh  amendment  to  go 
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to  a  jury,  and  we  did  preserve  it.  I  think  if  you  will  read  the  Opp  case 
in  174  17.  S.,  and  a  number  of  other  cases,  you  will  find  that  in  order 
to  preserve  trial  by  jury  under  the  seventh  amendment  you  do  not 
have  to  provide  for  a  jury  trial  in  the  first  instance. 

Mr.  Floyd.  I  think  you  saved  the  constitutional  question  upon  that 
proposition,  but  my  question  was,  Is  it  fair  to  the  employee  to  compel 
him  to  go  through  a  complete  trial,  present  his  whole  case  before  an 
adjuster,  and  for  the  time  being  to  suspend  his  right  of  trial  by  jury, 
and  in  case  of  dissatisfaction  compel  him  to  go  through  another  trial 
before  the  court,  before  he  can  get  this  right  guaranteed  him  by  the 
Constitution — the  right  of  trial  by  jury  where  the  amount  in  contro¬ 
versy  is  over  $20  ?  Is  it  fair  to  the  employee  ? 

Mr.  Brantley.  That  is  a  question  of  opinion.  Cf  course,  we  have 
provided  an  adjuster  as  nearly  impartial  as  we  could  frame  the  law  to 
make  him  so.  We  do  not  give  him  fees.  He  has  no  interest  in  stir¬ 
ring  up  litigation.  It  does  not  affect  him,  no  matter  which  way  he 
decides  any  question.  We  do  not  allow  the  railroad  company  to  con¬ 
tribute  a  penny  to  his  salary.  We  let  this  great  Government  con¬ 
tribute  the  expense  of  these  adjusters,  putting  them  upon  salaries,  as 
the  contribution  of  the  Government  toward  the  adjustment  of  the 
differences  between  the  railroads  and  their  employees.  We  believe, 
based  on  the  experience  of  other  countries,  with  tins  law  once  put  in 
operation,  from  90  to  95  per  cent  of  the  accidents  that  occur  will 
never  get  into  court  at  all.  We  wanted  machinery  to  keep  them  out 
of  court,  if  it  was  possible  to  keep  them  out,  and  to  expedite  matters, 
to  simplify  matters,  to  reduce  the  expenses  of  litigation,  to  get  away 
from  litigation.  That  is  the  purpose.  That  was  the  theory  upon 
which  we  proceeded.  That  is  the  theory  upon  which  other  countries 
have  proceeded.  It  is  the  theory  upon  which  the  States  of  tins  Union 
have  proceeded  in  enacting  tins  legislation. 

Mr.  Webb.  Before  you  conclude,  I  want  to  draw  your  attention  to 
the  question  I  asked  you  before  the  committee  adjourned  last  session, 
which  troubles  me  very  much,  as  to  the  right  of  Congress,  the  power 
of  Congress,  to  regulate  the  descent  and  the  distribution  of  estates. 
Tins  bill  provides  that  if  a  widow  remarries  she  loses  her  bounty; 
after  a  child  becomes  16  vears  old.  it  loses  its  bounty,  etc.  Have  vou 
any  decision,  in  100  years,  of  the  Supreme  Court  of  the  United  States 
winch  gives  Congress  the  power  to  regulate  those  things,  which  have 
always  been  controlled  under  the  police  power  of  the  States,  to  wit.  the 
distribution  and  descent  of  estates  ? 


Mr.  Brantley.  I  undertook  to  answer  that  question  the  other 
day,  and  it  seems  to  me  that  is  a  sufficient  answer.  In  the  first  place, 
this  proposed  bill  is  not  at  all  different  in  that  regard  from  the  em¬ 
ployers  '  liability  law. 

Mr.  Webb.  I  want  to  call  your  attention  to  this,  though,  that  the 
question  was  never  raised  in  the  argument  in  that  case;  it  was  never 
raised  in  the  mind  of  the  court,  so  I  have  been  informed,  and  I  have 
heard  it  stated  that  had  it  been  raised,  there  might  have  been  a 
different  termination  of  that  suit. 

Mr.  Brantley.  Of  course,  I  do  not  agree  to  that  proposition. 
I  do  not  agree  that  the  bill  deals  at  all  with  the  estates  of  decedents. 

Mr.  Webb.  In  the  case  you  refer  to,  they  pass  upon  the  right  of 
destroying  the  doctrine  of  negligence,  and  setting  up  the  fellow- 
servant  act,  as  I  understand  it;  but  they  do  not,  in  that  case,  pass 
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on  the  proposition  of  the  right  of  Congress  to  regulate  the  distribution 
of  estates. 

Mr.  Brantley.  When  Congress,  or  the  legislative  body,  enacts  a 
law  and  says  that  “A,”  in  the  event  of  the  death  of  “B,”  shall  have 
a  right  of  action,  and  that  these  defenses  of  the  defendant  shall  be 
stripped  from  him,  the  right  of  action  of  “A”  conferred  by  law  is  no 
part  of  the  estate  of  “B,”  who  is  deceased. 

Mr.  McCoy.  Is  there  not  another  answer  to  that,  that  Congress 
could  abolish  all  right  of  action  if  it  wanted  to  ? 

Mr.  Brantley.  Absolutely;  that  answers  the  question. 

Mr.  McCoy.  And  consequently  they  can  say  what  shall  become  of 
any  recovery  which  they  shall  allow. 

Mr.  Brantley.  Undoubtedly.  It  is  all  involved  in  that  funda¬ 
mental  question,  Have  we  power  to  abolish  the  action  ?  If  we  have 
the  power  to  abolish  it,  then  we  have  the  right  to  recreate  it  in  a 
limited  form,  limiting  the  amount,  and  naming  the  person  who  shall 
be  the  beneficiary.  It  is  no  part  of  the  estate  of  the  deceased. 

Mr.  Webb.  But  after  the  estate  is  created,  I  contend  that  nothing 
but  a  sovereign  State  can  control  the  distribution  of  it.  After  we 
have  given  rights  of  action,  by  which  the  amount  of  recovery  is  fixed, 
then  it  seems  to  me  the  State  laws  ought  to  govern  the  distribution. 

Mr.  Brantley.  Do  you  hold  for  a  moment  that  if  I  am  a  railroad 
employee,  and  the  law  gives  to  my  widow  or  my  child  or  my  parents  a 
right  of  action  in  case  of  my  death,  I  could  undertake  during  my  life 
to  will  the  disposal  of  the  money  that  could  be  recovered  by  them? 
It  is  no  part  of  my  estate  at  all.  It  is  their  estate,  created  in  them  by 
law,  and  therefore  your  question  does  not  relate  to  the  question  that 
is  involved.  Congress  can  take  it  all  away. 

Mr.  Webb.  But  if  you  do  not  take  it  away - 

Mr.  Brantley  (interposing).  It  is  an  estate  created  in  a  living 
person,  not  in  a  dead  person. 

Mr.  Webb.  I  know  it  is,  and  therefore  I  am  troubled  over  the  ques¬ 
tion  of  the  power  of  Congress  to  distribute  the  recovery,  and  as  to 
whether  it  has  the  control  of  the  distribution  and  the  descent  of 
estates. 

Mr.  Brantley.  Not  at  all. 

Mr.  Graham.  It  follows  this  line  in  most  of  the  States:  Suppose  you 
become  a  pauper;  who  would  be  liable  for  your  support? 

Mr.  Brantley.  The  State  would. 

Mr.  Graham.  No;  your  relatives  would,  if  they  had  anything. 

Mr.  Brantley.  If  not,  then  the  State  would  take  care  of  you. 

Mr.  Graham.  So,  if  you  die,  they  have  an  interest  in  you,  and  they 
have  an  estate  in  you — or  not  in  you,  but  they  have  an  estate  repre¬ 
senting  the  rights  they  had  in  you  while  you  were  alive.  You  could 
be  forced  to  contribute  to  their  support  if  living. 

Mr.  Norris.  But  not  if  dead. 

Mr.  Graham.  If  dead,  the  estate  which  one  left  behind  him,  if  you 
can  call  it  an  estate,  would  be  liable  to  the  extent  and  in  the  same 
proportion  that  he  would  have  been  had  he  been  living  and  capable 
of  supporting  them. 

Mr.  Carlin.  Is  it  not  true  in  many  of  the  States  and  was  it  not  true 
in  the  District  of  Columbia  up  to  very  recently  that  an  action  for  tort 
did  not  survive  to  the  administrator  ? 

Mr.  Brantley.  I  think  that  is  true. 
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Mr.  McCoy.  But  those  States  that  legislate  on  it,  so  far  as  I  remem¬ 
ber  about  them,  do  not  make  the  recovery  any  part  of  the  estate. 
They  say  where  it  shall  go. 

Mr.  Brantley.  Absolutely,  they  do,  just  as  this  liability  law  does. 

Mr.  Chairman,  but  two  more  things  I  want  to  say.  In  answer  to 
Mr.  Thomas,  who,  I  believe,  has  gone,  I  want  to  simply  say  that  the 
only  exceptions  made  in  this  law  to  the  right  of  recovery  are  in  the 
case  of  an  intoxicated  man  whose  intoxication  causes  the  injury,  and, 
second,  the  man  who  with  willful  intent  inflicts  the  injury. 

Mr.  Norris.  On  himself  ? 

Mr.  Brantley.  Yes.  We  do  not  think  those  two  classes  ought  to 
be  compensated,  and,  so  far  as  the  words  “  willful  intention’’  are  con¬ 
cerned,  I  assume  they  mean  just  what  they  say,  and  it  ought  not  to 
be  difficult  for  anybody  to  construe  them.  In  that  respect  we  have 
made  a  tremendous  improvement  upon  the  English  compensation  law, 
which  exempts  from  the  operation  of  the  law  the  man  who  has  been 
guilty  of  serious  misconduct.  That  opens  up  to  litigation  every  acci¬ 
dent.  We  have  eliminated  that,  and  we  except  from  the  operation  of 
the  law  only  the  man  who  willfully  inflicts  the  injury  upon  himself,  or 
she  man  whose  injury  is  inflicted  upon  himself  through  his  intoxication. 

Mr.  Carlin.  I  think  that  what  Mr.  Thomas  wanted  information  on 
was  as  to  the  injury  caused  to  another. 

Mr.  Brantley.  ‘‘Upon  himself.” 

Mr.  Floyd.  “Or  another”  is  used. 

Mr.  Carlin.  It  would  not  prevent  recovery  by  the  other? 

Mr.  Brantley.  Oh,  not  at  all;  only  the  man  himself  who  willfully 
nflicts  the  injury. 

A  good  deal  has  been  said,  I  notice,  over  in  the  other  body,  by  some 
hery  able  lawyers,  men  in  whose  legal  ability  I  have  the  greatest 
confidence  and  for  whose  legal  ability  I  have  the  greatest  respect, 
vho  seriously  proposed  to  amend  this  legislation  by  substituting  for 
he  language  we  use  the  language  in  the  liability  law,  where  it  allows 
iamages  to  the  person  injured  while  in  the  employ  of  the  railroad 
company.  I  do  not  quote  the  exact  words,  but  that  is  the  substance 
)f  it.  Our  bill  limits  compensation  to  accidents  “arising  out  of  and 
n  the  course  of  employment.”  They  say  we  ought  to  strike  those 
vords  “arising  out  of  and  in  the  course  of  employment,”  and  com¬ 
pensate  wherever  a  man  is  injured  while  engaged  in  the  service  of  a 
•ailroad  company. 

A  moment’s  reflection  will  show  the  folly  of  undertaking  to  make 
my  such  change  as  that  in  a  compensation  law.  The  proposer  loses 
sight  wholly  of  the  fact  that  the  words  of  the  liability  law,  “while 
employed  in  the  service,”  are  limited  and  qualified  by  the  words  that 
come  after,  requiring  that  the  railroad  company  be  shown  guilty  of 
legligence.  If  we  undertake  to  put  in  a  compensation  law  a  provi¬ 
sion  that  every  man  shall  be  entitled  to  compensation  if  he  is  injured 
vhile  he  is  so  employed,  we  open  the  door  for  all  classes  of  injuries 
vholly  unrelated  to  interstate  commerce  at  all  and  in  no  way  growing 
)ut  of  the  employment.  An  employee  of  a  common  carrier  might 
;et  off  the  train  here  in  Washington,  having  completed  his  run,  and 
;o  out  to  the  baseball  park,  during  a  lay-over,  and  a  baseball  bat  or 
something  strike  him  in  the  head  and  kill  him  or  cripple  him,  and  he 
vould  be  compensated  because  he  was  in  the  employ  of  the  railroad 
•ompany  when  that  happened.  It  must  be  an  injury  that  “arises 
)ut  of  and  in  the  course  of  his  employment”  that  is  compensated. 
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It  must  be  related,  in  other  words,  to  the  employment.  As  I  stated, 
those  who  urge  this  proposition  lose  sight  of  the  fact  that  the  language 
in  the  liability  law  to  which  they  refer  is  limited  and  qualified  by 
further  language  requiring  that  negligence  be  shown.  This  con¬ 
nects  the  injury  with  the  service.  In  a  compensation  law,  negligence 
being  eliminated,  you  can  not  connect  it  except  by  the  language  of 
the  law. 

Mr.  Webb.  If  a  freight  train  breaks  down  and  the  engineer  goes 
back  to  help  the  brakeman  fix  the  coupler,  and  gets  hurt - 

Mr.  Brantley.  He  will  be  compensated.  The  bill  takes  care  of 
that  by  saying  that  he  shall  be  compensated  at  the  rate  of  wages  he 
was  receiving  for  the  services  for  which  he  was  employed. 

Mr.  Sterling.  It  would  not  cover  cases  where  the  employee  was 
injured  going  to  and  from  his  employment  ? 

Mr.  Moon.  Yes;  that  is  in  the  line  of  his  employment.  The 
English  cases  have  so  decided. 

Mr.  Brantley.  I  think  that  would  come  within  it ;  and  you  will  find 
that  all  those  cases  are  safeguarded,  because  we  define  what  these 
words  “ arising  out  of  and  in  the  course  of  his  employment’7  mean. 

Mr.  McCoy.  I  was  not  here  the  other  day  when  you  were  arguing 
before  the  committee.  Did  you  cover  the  criticism  which  I  have 
heard  made  of  the  bill,  namely,  that  in  specifying  the  various  sorts 
and  kinds  of  injuries  for  which  compensation  was  to  be  made  you  had 
not  covered  the  full  field  of  injuries  ?  For  instance,  you  provide  where 
a  finger  is  cut  off  for  so  much,  and  so  on.  Suppose  a  man  receives 
what  is  known  as  an  internal  injury  ? 

Mr.  Brantley.  That  is  absolutely  covered  under  the  general 
clause.  Some  criticism  was  also  made  because  we  said  that  certain 
specific  things  should  constitute  and  be  held  to  be  total  and  permanent 
disabilities.  All  in  the  world  we  intended  by  the  language  in  that 
regard  was  to  say  that  where  certain  things  happened  to  a  man  it 
should  not  be  open  to  question  that  he  was  totally  and  permanently 
injured.  But,  of  course,  we  provide  that  in  every  case  where  he  is 
totally  and  permanently  injured  he  shall  be  compensated  for  life. 

Mr.  Sterling.  I  thought  that  criticism  was  a  very  unfair  inter¬ 
pretation  of  this  bill.  I  expect  I  got  my  idea  from  the  same  source 
Mr.  McCoy  did;  I  read  it  in  the  Record.  I  thought  that  was  a  very 
unfair  criticism. 

Mr.  Moon.  I  might  say,  Mr.  McCoy,  where  there  is  an  internal 
injury  that  does  not  develop,  there  will  be  a  period  of  two  years  withir 
which  the  case  may  be  reopened.  There  may  be  an  internal  injur} 
that,  in  the  first  instance,  before  the  adjuster,  may  appear  to  be  * 
temporary  affair,  but  it  may  result  in  something  different.  W< 
leave  it  open  for  two  years. 

Mr.  Brantley.  We  have  endeavored  in  every  way  to  safeguan 
the  employee. 

I  thank  the  committee  for  their  indulgence.  There  is  a  great  dea 
more  that  might  be  said  in  reference  to  the  various  sections  of  the  bill 
I  am  subject  to  the  call  of  the  committee  at  any  time  they  think 
can  furnish  them  any  information  on  any  phase  of  the  bill.  I  than 
you  very  much. 

(Thereupon,  at  12.30  o’clock  p.  m.,a  recess  was  taken  untd  2.3 
o’clock  p.  m.) 
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